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its judgment of June 30, 1976 


parties on mailing list. 


Copies mailed to 


August 23, 1976. Notice of Cross-Appeal from Opinion and 
Lawrence W. Iannotti, 


Judgment of 6/30/76, filed by 
Successor Trustee Under the WN 
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July 1, 1947. Certified copy 
entries mailed to Clerk, U.S. 
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September 20, 1976. Court Reporter's Transcript of 
» 1976, filed. (Russell). 


Proceedings held on August 16 


October 21, 1976. Statement of Assets, Liabilities and 
Capital Deficit as of the Close of Business on 
September 30, 1976, and Summary Statement of 


Operations for September 30, 


1976, 


filed. 
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IN THE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


In Proceedings for the Reorganization of a Railroad 


In the Matter of 


THE NEW YORK, NEW HAVEN AND No. 30226 
HARTFORD RAILRCAD COMPANY, 


Debtor. 
ne Os 


ORDER 
FOR HEARING ON FORM OF ORDER ON REMAND 
FOR FURTHER PROCEEDINGS IN THE 
NEW HAVEN INCLUSION CASES 


Judgment of the Supreme Court of the United States in the 
New Haven Inclusion Cases (Nos. 914, 916, 920, 1038 and 1037, 
October Term, 1969) having been filed in this Court on July 31, 
1970; and 


It having been ordered and adjudged therein that the judg- 
ment of this Court in the foregoing causes be affirmed in part 
and vacated in part; and the same having been remanded to this 
Court for further proceedings in conformity with the Opinion 
daied June 29, 1970 of the Supreme Court; it is hereby 

Orperep that : : 


1. All parties to said causes and these proceedings, and all 
other persons who satisfy this Court that they have an interest 
in the proceedings which warrants their being heard will be heard 
on August 25, 1970 at 10:30 o'clock a.m., or as soon thereafter 
as the Court can hear them, at the United States Court House, 


(8237) 
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“ey 


A100. 


New Haven, Connecticut, with respect to the form of order which 
shou'!d be entered by this Court in carrying out said opinion of 
the Supreme Court of the United States. 


2. Richard Joyce Smith, Trustee of the New Haven, shall Py: 
give notice of said hearing by mailing a copy of this order to 
each of the parties ‘o the aforementioned causes, to all other 
persons customarily notified of hearings in these proceedings and 
to the Trustees of Penn Central Transportation Company, debtor, q 
and by causing a copy of this --uer to be published iwice, with 
the last publication not later than August 21, 1970, in the New 
Haven Journal Courier, a newspaper published in the City of 
New Haven, State of Connecticut, in the Hartford Daily Courant, 

a newspaper published in the City of Hartford, State of Con- 
necticut, in the Boston Herald Traveler, a newspaper published 
in the City of Boston, State of Massachusetts, in The Providence 
Journal, a newspaper published in the City of Providence, State 
of Rhode Island, and in The Wali Street journal, a newspaper 
published in the City of New York, State of New York. | ae 


3. The Trustee of the New Haven, and any other person 
desiring to be heard shall file written Statements of position 
which, among any other matters deemed relevant to the hearing, 
Shall be addressed specifically to each of the following subjects 
(or state with respect to any such subject that no position is 
being taken) : 


A. Whether and, if so, to what extent, this Court should 
modify its prior orders with respect to Step II of the plan 
of reorganization for the New Haven heretofore approved 
by the Interstate Commerce Cominission and this Court, 
as a result of said opinion of the Supreme Court. 


B. Whether this Court should indicate to the Interstate 
Commerce Commission specific views or recummendations 
with respect to the proceedings to be conducted by the In- 
terstate Commerce Commission in its further proceedings 
in the premises, and, if so, what such views or recommenda- 
tions should be. 
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C. Whether this Court may order an equitable lien on 
or otherwise subject the assets conveyed to the present Penn 
Central Transportation Company on December 31, 1968 by 
the then Trustees of the New Haven to a first security 
interest in favor of the New Haven and, if so, whether such 
an orter should be entered and what its terms should be 
in corformity with said opinion of the Supreme Court. 


D. Whether this Court may order the trustee of the 
indenture securing the Divisional First Mortgage Bonds 
issued by the present Penn Central Transportation Com- 
pany to the then Trustees of New Haven, in part con- 
sideration for the assets of the New Haven conveyed on 
December 31, 1968, or order the Trustees of Penn Central 
Transportation Company, to pay over or cause to be paid 
over to the Trustee of the New Haven al] proceeds from 
the sale of mortgaged property now on deposit with such 
indenture trustee, all future proceeds remaining to be paid 
with respect to sales of mortgaged property heretofore made, 
and all proceeds of mortgaged property hereafter sold, 
leased or otherwise divested by the Trustees of Penn Cen- 
tral Transportation Company and, if so, whether such an 
order should be entered and what its terms should be in 
conformity with said opinion of the Supreme Court. 


E. Whether this Court may order the Trustees of Penn 
Central Transportation Company to pay over to the Trustee 
of the New Haven, periodically as may be determined 
pending resolution by the Interstate Commerce Commission 
and judicial review of the issues remanded by the Supreme 
Court, of an amount equal to half the excess income from 
the Grand Central Terminal properties and, if so, whether 
such an order should be entered and what its terms should 
be in conformity with said opinion of the Supreme Court. 


F. Whether this Court may order the Trustees of Penn 
Central Transportation Company and the Trustee of the 
New Haven to carry out as scon as possible the plan of 
reorganization of the Boston and Providence Railro?i 
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Corporation and, if so, whether such an order should be 
entered and what its terms should be in conformity with 
said opinion of the Supreme Court. 


4. The Trustee of the New Haven shall file a statement of 
posiiton with respect to the foregoing maiters with this Court 
not later than August 18, 1970, and mail a copy of the same to 
each of the partics to the aforementioned causes, to all other 
persons cusiomarily notified of hearings in these proceedings, 
to the Trustees of Penn Central Transportation Company, and to 
any other person requesting it. All other persons desiring to 
file a statement of position shall file the same, in duplicate, with 
the Clerk of this Court, United States Court House, New Haven, 
Connecticut 06508 as soon as possible, but in no event later than 
August 24, 1970. 

ENTER: 
Rosert P. ANDERSON 


United States Circuit Judge, 
Sitting by designation 


Dated August 10, 1970 


UNITED STATES DISTRICT COURT 


District of Connecticut 


In Proceedings for the Reorganization of a Railroad 


In the Matter of 


) 
) 
THE NEW YORK, NEW HAVEN AND) No. 30226 
HARTFORD RAILROAD COMPANY, ) 

) 

) 


STATEMENT OF POSITION OF TRUSTEE 
PURSUANT TO CRDER DATED 
AUGUST 10, 1970 OF THE 
REORGANIZATION COURT 


Richard Joyce Smith, Trustee of the property of the Debtor, 
submits this statement of position in accordance with paragraph 4 
of the Order for Hearing on Form of Order on Remand for Further 
Proceedings in the New Haven Inclusion Cases, entered by this Court 


on August 10, 1970. 


1. With respect to the subject set forth in paregraph 3A 
of said Order of August 10, 1970: 
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In its order herein dated July 28, 1969, this Court provided 

that the plan of reorganization for the Debtor as set forth in the 

Interstate Commerce Commission's Fourth Supplemental Report, 

dated November 25, 1968 (334 I.C.c. 25), be remanded to the 

Commission to be held by it until the issue of price to be paid 

by Penn Central is finally determined. This Court specifically 


provided as follows: 


"When the price is finally determined, the Commission may 
reconsider the Plan vis-a-vis the two system mortgages and 
other interested parties, to determine how the additional 
consideration, if any, is to be paid and whether this or 

a reduction in the price will require a modification in 
the structure of the Plan.” 


Subject to the findings and conclusions expressed by this 
Court, and its said order, the Commission was further authorized 
and directed by said order to implement the Plan to the end "that 
the Plan as revised will in all respects be fair, equitable and 
feasible," 

The Trustee considers, under these circumstances, that it 
is unnecessary at this time for this Court to modify its prior 
orders with respect to Step II of the Plan as a result of the 
Opinion of the Supreme Court in the New Haven Inclusion Cases, 

U. S. ss (une: 29,, 1970) (Nos. 914, 916, 920, 1038, 1057, 
October term, 1969). 

2. With respect to the subject set forth in paragraph 3B 
of said Order of August 10, 1970: 

The Trustee considers that it would be appropriate for this 
Court to state its views as to the intent of the Supreme Court 
with respect to the further proceedings before the Commission 
and the Court under Section 77 of the Bankruptcy Act (New Haven 


Inclusion Cases, slip opinion at p. 98). This would permit the 


. 
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Commission to have the benefit of this Court's views as to the 


questions of law which this Court considers it will have under 


consideration in its subsequent review of the Commission's further 
orders in the premises, and could substantially shorten the 
proceedings without prejudice to any person, 

‘To such end, the Trustee requests that this Court state in 
its order of remand to the Commission that it considers the opinion 
of the Supreme Court in the New Haven Inclusion Cases, supra, to 
require that the further proceedings before the Commission and 
this Court shall: “determine the form that Penn Central's con- 
sideration to New Haven should properly take and the status of 
the New Haven estate as a shareholder or creditor of Penn Central" 
(Id., at 92); make a "reassessment of the consideration that 
Penn Central is to give in exchange” for the New Haven's assets 
(Ibid.); take into consideration that Penn Central is not required 
to make "immediate payment in full" (Id., at 91); and recognize 
that fairness and equity will not permit “approval of a payment 
for the transferred New Haven properties that may be worth only 
a fraction of its purported value" (Ibid.). 

The Trustee requests that this Court further state in its 
order of remand to the Commission that all of the consideration 
heretofore received by the Trustee from Penn Central (other than 
cash, cancellation of indebtedness issued by the Trustee, or 
previous assumption by Penn Central of obligations of the New Haven 
estate which are hereafter expressly assumed by the Penn Central 
Trustees) is subject to modification, cancellation or return; and 
that the Commission should seek to devise a form of consideration 


to be paid by Penn Central which would permit completion and 
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termination of the reorganization of the New Ilaven without 


awaiting completion of the reorganization of Penn Central. » 

The Trustee requests that this Court state, in conformity 
with the opinion of the Supreme Court: that the total consider- 
ation to be paid by Penn Central for the New Haven's assets conveyed 
on December 31, 1968, plus $5,000,000 for a share of the New Haven's 
Operating losses in 1968, is $174,635,899; that subject to express 
assumption by the Penn Central Trustees of the obligations here- 
tofore assumed by Penn Central on December 31, 1968, the total 
cash, cancellation of indebtedness and assumpticn of obligations 
from which the New Haven estate has benefited shall be taken at 
$32,871,180*; and that the amount due and unpaid for the properties 
conveyed to Penn Central on December 31, 1968 and used by it 
in the conduct of its business since that date is $141,764,719. 

The Trustee considers that it would be appropriate for him 
in his capacity as Trustee to recommend to the Commission the 
nature of the proceedings which would be appropriate in order 
to carry out this Court's remand. For such Purpose, the Trustee 
intends, unless otherwise instructed by this Court, to file with 
the Commission promptly after entry by this Court of its order 
of remand, a petition which prays the Commission to enter an 


order or orders substantially as follows: 


rc Re eNtatentntetetenatitaimesteentienan 


* Based upon the values assigned thereto by the Commission in 


its Fourth Supplemental Report (334 I.C.C. at p. 71), plus cash 
in the amount of $54,450 received by the Trustee under the 

Fifth Supplemental Report (334 I.C.C. 528), less $483,270 which 
is the amount of the discount found in the Fifth Supplemental 
Report (334 I.C.C. at p. 530) that is to be deducted in determin- 
ing the value of Penn Central's assumption of the New Haven's 
Harlem River Division Bonds. 
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A. Fixing a date for a pre-trial conference of all parties 


and other interested persons, allowing 90 days for such 
purpose, to determine procedures to carry out the order of 
remand; 

B. Fixing an appropriate date for hearing following such 
pre-trial conference, and establishing procedures; and 

C. Requiring any party wishing to submit evidence as to 

the issues on remand to file with the Commission at a suitable 
time (e.g., 30 days) before the pre-trial conference a detailed 
statement of its proposals for compliance with the opinion 

of the Supreme Court in the New Haven Inclusion, Cases, 
together with a description of the eviderice intended to be 
adduced in support of such proposals, the witnesses through 
whom such evidence is intended to be presented and the time 
deemed necessary for preparation of its case. 


The Trustee presently intends (subject to appropriate modi- 


fication or additions in connection with his subsequent detailed 
analyses and preparation) to submit to the Commission proposals 
and evidence on two alternative methods of compliance with the 


Supreme Court's opinion, essentially as follows: 


A. First Alternative. The Fuun Central Trustees would 
receive credits against the consideration required to-be 

paid to the New Haven in the amounts of $32,871,180 as 
aforesaid, and further credit equal to an appropriate market 
valuation of the $34,025,800 principal amount of Penn Central 
5% Divisional First Mortgage Bonis due January 1, 1994 
presently held by the Trustee. The balance of the consider- 


ation would be psid by conveyance of real estate not required 


for operations of Penn Central (as confirmed by the Commission), 
and the Trustee would return all shares of Penn Central 

stock now held by him. The real estate would be conveyed 

to the Trustee free and clear of all liens and other en- 
cumbrances and would be valued at the fair market values 
‘(before costs of liquidation) presently in the record as 
heretofore found by the Commission, and approved by this 
Court and the Supreme Court; provided, however, that such 
properties subject to the lien of the former New Haven 

Harlem River Division mortgage or the proposed liens in 

favor of the United States or the holders of certificates 

of contingent beneficial interest in connection with the 
reorganization of Boston and Providence Railroad Corporation 
may be conveyed subject to such liens so long as the value 

of the property so conveyed is adjusted accordingly. The 
property to be conveyed would be selected from real estate 
conveyed to Penn Central by the Trustee on December 31, 1968* 
“and real estate subject to the Grand Central Terminal agree- 
ments in which the New Haven released its interest on December 31, 
1968. The Trustee would negotiate with the Penn Central 
Trustees as to the specific parcels of real estate to be 
included in such conveyance and, failing agreement, would 


make recommendations to the Commission for its determination. 


* For the purposes of these proposals, the properties and 
franchises of Boston and Providence Railroad Corporation 
are deemed to have been transferred to Penn Central on 
Decenber 31, 1968. 
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3. Second Alternative. The Penn Central Trustees would 
reccive a credit against the consideration required to be 
paid to the New Haven in the amount of $32,871,180 as 


aforesaid. The balance of $141,764,719 would be paid by 


an issuance of Penn Central Trustees’ Certificates. The 


Penn Central Trustees' Certificates would bear interest 


at current bank rates which would be required to be paid 


currently only to the extent of, and by reason of the New 
Haven's rights to, one-half the excess income received by 
the Penn Central Trustees from the Grand Central Terminal 
properties and any other income received by the Penn Central — 
Trustees from the New Haven properties conveyed to Penn 
Central on December 31, 1968. The proceeds of sale of any 
of such assets heretofore made by Penn Central or hereafter 
made by the Penn Central Trustees would be paid over to 

the New Haven Trustee against an equivalent reduction in 
principal amount of Penn Central Trustees' Certificates. 


For this purpose, long-term leases of such assets would be 


valued on a capitalized basis and treated in the same 


fashion as sales. 

The New Haven Trustee would return to the Penn Central 
Trustees all of the $34,025,800 principal amount of 5% 
Divisional First Mortgage Bonds presently held by him. He 
would retain the 956,576 shares of Penn Central common stock 
now held by him subject to the following conditions: 

(i) the stock would be returned upon payment in full 

of the Penn Central Trustees' Certificates; 

(ii) the stock, or any part thereof, at the election 
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Penn Central Trustees' Certificates then held by 
him, such credit to be at the rate of $87.50 per 
share; and 

(iii) any shares of Penn Central stock held by the 
Trustee, not credited against Trustees' Certificates 
as provided in clause (ii), at the effective date of 


a plan of reorganization for Penn Central which shall 


have been approved and confirmed by final votes and 
orders, shall be applied as a credit against outstanding 
Penn Central Trustees' Certificates in the manner 


and to the extent provided in said plan of reorganization. 


After entry of appropriate orders approving either of such 
proposals or other means of carrying out t!e decision of the 
Supreme Court in the New Haven Inclusion Cases, the Trustee will 
make recommendations for the amendment of Step II of the plan of 
reorganization for the New Haven consistent with the prior orders 
of this Court and the nature of the consideration received from 
the Trustees of Penn Central. 


3. With respect to the subject set forth in paragraph 3c 


of said order of August 10, 1970: 

The Supreme Court affirmed this Court's views as to the require- 
ment that the Plan give absolute assurance that the value of the 
consideration received by the New Haven from Penn Central for its 
assets be the fair equivalent of the value found for such assets. 

The impact of the institution of the Penn Central reorganization 
upon the method selected to achieve such assu:ance introduced a 
» Wholly new » eauaaain however, which affects the determination of 
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what may be required by fairness and equity. As stated by the 
Supreme Court (Id., at p. 91): 

"On the basis of the record before the District Court at 

the time of its order, we would have no hesitancy in accepting 

its findings, conclusions, and proposed underwriting plan 

as consistent with the history of the reorganization proceed~ 

ings and supported by substantial evidence. But we cannot 

avoid the impact of recent events in assessing the propriety 
of the decree that that court has entered. See United States 

v. Aluminum Co. of America, 148 F. 2d 416, 445. And those 

events make it possible that this aspect of the reorganization 

court's decree may be wholly unrealistic." 

In order to give effect both to this Court's intention in 
approving the conveyance of the New Haven assets on December al, 
1968 as a first step in the New Haven's reorganization, and the 
Significance which the Supreme Court has attached to the impact 
of the Penn Central reorganization upon the determination of 
fairness and equity, it is submitted that this Court should now 
expressly find and declare that an equitable lien attached to the 
properties, assets and rights conveyed by the Trustee to Penn Central 
at the time of conveyance and, based upon the final determination 
by the Supreme Court of the value of those assets and the price 
required to be paid therefor, find and declare a judgment lien 
on all such properties, assets and rights. This would serve to 
insure the ultimate receipt by the New Haven of the purchase price 
found by the Supreme Court to be required to be paid on all property 
conveyed to Penn Central on December 31, 1968, and to insure in 
the interim that the proceeds of any disposition of such properties 
or the earnings and profits derived therefrom would be secured 
for the New Haven until payment in fuil. 


These liens should recognize, however, that the conveyance on 


December 31, 1968 was subject to a lien securing the New Haven's 
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obligation on its so-called Harlem River Division Bonds which were 


assumed by Penn Central as part of the conveyance and that the 
properties of Boston and Providence Railroad Corporation will be 
subject to liens in favor of the United States and the holders 

of certificates oh hentinbent beneficial interest in connection 
with the reorganization of B&P. Moreover, the Trustee recognizes 
that even among administration claims there is an order of 
priorities and it remains open to the United States District Court 
for the Eastern District of Pennsylvania to consider whether there 
are any rights in the Penn Central reorganization,e.g. of a govern- 
mental nature, which would be superior to the New Haven‘s rights 
with respect to the property subject to the liens. 


The Trustee submits that this Court should make appropriate 


findings and orders in its order of remand previding that all 
-equipment ana personal property 


property, assets and rights, except 
conveyed on December 31, 1968 to Penn Central was subject as of 
that date to an equitable lien, and is also now subject to a judgment 
“lien, securing payment of the purchase price of the property as 
determined by the Supreme Court and further providing that the 
property will remain subject to such liens until such time as the 
Commission has determined a mode of payment of such consideration 
which has been approved by this Court and upon such other judicial 
review as may pertain in the premises which permits modification 
of such liens. 


4. With respect to the subject set forth in paragraph 3D 


of said Order of August 10, 1970: 
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Consistent with the liens of the nature set forth in paragraph 2 
hereof, this Court should find and should order that the Penn Central 
Trustees direct The Fidelity Bank (Philadelphia, Pennsylvania) 
and Joseph F. McDonald, trustees under the indenture securing the 
presently outstanding Divisional First Mortgage Bonds of Penn Central 
Transportation Company, all of which are held by the Trustee, to 
pay over to the Trustee all monies held in such trust, representing 
the proceeds of sale of mortgaged property and of the investment 
of such procceds. All payments remaining to be made by vendees of 
property heretofore released from the lien of said mortgage should 
also be paid over to the New Haven Trustee as soon as received by 
The Fidelity Bank or the Penn Central Trustees, and the latter 
should give notice to ail such vendees of the same and make a 
demand for payment in accordance with the terms of the sales 
involved. So long as the liens remain in effect, as provided 
in paragraph 3 hereof, all proceeds from sales of such property 
in the future should be paid over directly to the New Haven Trustee. 
All monies so received by the New Haven Trustee shall be credited 
against the total consideration to be paid by Penn Central in 
conformity with the Opinion of the Supreme Court. 

5. With respect to the subject set forth in paragraph 3E 
of said Order of August 10, 1970: 

The Supreme Court noted with respect to the controversy over 
the Grand Central Terminal properties that "all parties accept 
New Haven's right to the capitalized value of one-half the excess 
income" (Id., at p. 49). Under the circumstances of the Penn Central 


reorganization and the opinion of the Supreme Ccurt as to the 
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of the capitalized value of such right as determined, equity 
requires that the New Haven be protected against third persons. 

It is submitted that the most appropriate form for such protection 
would be a payment over to the New Haven Trustee, as earned, of 
one-half the excess income from the Grand Central Terminal properties, 
to be applied against the total consideration to be paid by Penn 
Central. This Court, it is submitted, should order the Penn Central 
Trustees to make such payments on a quarterly basis to the New Haven 
Trustee, retroactive to July 1, 1970, the date when Penn Central 
failed to pay interest on its Divisional First Mortgage Bonds 

held by the Trustee. 

It is recognized, however, that unlike payment over of proceeds 
from the sale of assets, the effect of payment over of current income 
from the assets, properties and rights conveyed by the New Haven 
on December 31, 1968 may involve considerations relazing to 
Penn Central's operations. This Court's order with respect to 
such excess income may, accordingly, properly be made subject to 
the condition that a similar order be entered by the United States 
District Court for the Eastern District of Pennsylvania upon con- 
sideration of the effect of such an order upon carrying on Penn 
Central's operations during reorganization. 

6. With respect to the subject set forth in paragraph 3F 
of said Order of August 10, 1970: 

The plan of reorganization of Boston and Providence Railroad 
Corporation has * :en approved by the Commission, accepted by 
requisite votes, and confirmed by the Courts and is now in process 


of consummation. Ag hereinafter described, the Penn Central Trustees 
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Under the plan, the New Haven Trustee is required to pay to 
the B&P trustee an amount sufficient to distribute $110 for each 
share of B&P stock held by the public; the cash necessary for 
this purpose is $2,284,700. The plan also provides that new 
first mortgage bonds and certificates of contingent beneficial 
incerest will be issued. The government will receive the first 
mortgage bonds in a total principal amount of $2,200,000. The 
certificates of contingent beneficial interest are for the benefit 
of all B&P stockholders and provide for participation in the 
net proceeds of certain sales of B&P real estate. Under the 
plan, substantially all B&éP property, assets and franchises would 
be transferred to the New Haven Trustee. 

In connection with the acquisition of the New Haven properties 
by Penn Central, the latter is required by orders of the Commission 
and this Court, now affirmed by the Supreme Court, as weil as 
by the terms of the initial agreement dated April 21, 1966 among 
the Trustees of the New Haven, The !ennsylvania Railroad Company 
and The New York Central Railroad Company, to acquire the B&P 
property, assets and franchises from the New Haven and to assume 
obligations of the New Haven Trustee relating thereto as provided 
in the B&P plan. In its order dated December 24, 1968, authorizing 
the conveyance of the New Haven's properties to Penn Central on 
December 31, 1968, this Court specifically directed Penn Central 
to carry out various of the portions of the B&P plan. This Court 
shouls now, in conformity with the opinion of the Supreme Court, 
enter an order directing tha Penn Central Trustees to carry out 
the B&éP plan in conjunction with the New Haven Trustee, subject 


to consideration by the United States District Court for the Eastern 
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A QO 
District of Pennsylvania as to the effect of such action on the 
Penn Central reorganization. Upon conveyance by the New Haven 
Trustee to the Penn Central Trustees of the B&P property, assets 
and franchises, all such property would be made subject toa 
lien securing the New Haven's right to be paid in full the total 
consideration for its assets, as provided in an agreement entered 
into by Penn Central on December 31, 1968, junior only to liens 
in favor of the United States as holder of the first mortgage 
bonds and the holders of the certificates of contingent beneficial 
interest. Any cash held by the B&P Trustee at consummation would 


be retained by the New Haven Trustee. 


Richard Joyce Smith, 
Trustee of the Property of 
The New York, New Haven and 
Hartford Railroad Company 


James Wm. Moore, By his ar ones a 


Counsel for Trustee gees 
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7 Joseph Auerbach 
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~ 225 Franklin Street 
Dated: August 17, 1970 Boston, Massachusetts 02110 
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of Richard Joyce Smith, Trustee of the property of the Deb- 
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jtor, with respect to the subjects set forth in Paragraph 3 


of said Order. 
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Manufacturers Hanover Trust Company (''MHT''), as Trustee 
under the New York Central and Hudson River Railroad Company 
Three and Gpbehials Percent Gold Bond Mortgage of 1897 (the ''1897 
Mortgage’), by its attorneys, submits this statement of position 


in accordance with Paragraph 4 of the Order for liearing on Form 


; ee 
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of Order on Remand for Further Proceedings in the New Haven 
Inclusion Cases, entered by this Court on August 10, 1970 (the 


"August 10, 1970 Order''). 


MHT's INTEREST IN THESE PROCEEDINGS 


As a Successor Trustee under the 1897 Mortgage, MHT 
has an interest in these proceedings which warrants its being 
heard. MHT is Trustee under certain other mortgages assumed 
by Penn Central Transportation Company and as such reserves its 
rights to oppose, on behalf of the bondholders of said mortgages, 
any action which would diminish the assets of Penn Central Trans- 


portation Company available for distribution to those bondholders. 


The 1897 Mortgage grants to the Trustee, in trust, 


i, 


as security for an issue of bonds approximately $80,000,000 of 
which are presently outstanding, all the'right, title, interest 


and property" of the New York Central and Hudson River Railroad 


Company "in and to ...all terminal properties of every description," 


"in and to any and all other real property" and "to any and all 


e 


rents, issues, profits, tolls and other income of such...terminal 


or other railroad properties, real estate and other properties 


of any kind...." 1897 Mortgage, Granting Clauses Four, Eight and 


Nine. The 1897 Mortgage also grants to the Trustee "the leasehold 


right, title and interest of the Railroad Company, as lessee, in 


A206 


and to...The New York and Harlem Railroad [in a lease dated] April 


1, 1873." 1897 Mortgage, Granting Clause Second. 


The Grand Central Terminal properties referred to in 
Paragraph 3E of this Court's August 10, 1970 Order are subject 
to the lien of the 1897 Mortgage. Because of the issues raised 
by this Court's August. 10, 1970 Order, MHT, as Trustee under the 
1897 Mortgage, is entitled to be heard on behe’ £ of those bond- 


holders. 
MUT's STATEMENT OF POSITION 


A. With respect to Paragraph 3A of the August 10, 


1970 Order, MHT takes no position at this time. 


B. With respect to Paragraph 3B of the August 10, 1970 
Order, MHT considers that this Court should not indicate specific 
views or recommendations to the Interstate Commerce Commission 
respecting further proceedings in the premises, for reasons hcre- 


inafter Jiscussed. 


C, Dand E. With respect to Paragraphs 3C, 3D and 3E 
of the August 10, 1970 Order, MHT considers that this Court 
cannot, and ought not, order an equitable lien or in any way 
encumber the assets conveyed to the Penn Central Transportation 


Company (''Penn Central") on December 31, 1968 and cannot, and 
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ought not, order the Trustees of Penn Central to pay the New 
Haven Trustee or any other person any income from the Grand 
Central Terminal properties or any income or other proceeds 
derived from any of the assets of Penn Central for reasons here- 


inafter discussed. 


F. With respect to Paragraph 3F of the August 10, 1970 
Order, MHT takes no position at this time except insofar as the 
position taken with respect to Paragraphs 3C, 3D and 3E reflects 


on orders of this Court affecting Penn Central Trustees. 
THE GRAND CENTRAL TERMINAL PROPERTIES 


When the New Haven Trustee asks chis Court to order 
the Penn Central Trustees to pay him "one-half the excess income 
from the Grand Central Terminal properties'' he ignores the fact 


that those properties are subject to the lien of the 1897 Mort- 


gage. 


The 1897 Mortgage provides that upon default in the 
payment of interest, and the expiration of a grace period, the 
Trustee "shall be entitled to collect and to receive all tolls, 
earnings, incomes, rents, issues and profits" of the mortgased 
properties which, as noted, include the Grand Central Terminal 


properties. 
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Whatever the rights of the New Haven in the Grand 


Central Terminal properties vis-a-vis the rights of the New 
York Central, no one has ever suggested that those rights 
precede the rights of the Trustee of the 1897 Mortgage. As 
the rights of the New York Central and Hudson River Railroad 
Company are subject to the lien of the 1897 Mortgage, so 
necessarily are any rights the New Haven may have derived from 
the New York Central and Hudson Piver Railroad Company and its 


successors. 


THE SUPREME COURT REMAND 


The actions urged by the New Haven Trustee will steer 
this Court on a collision course with the Penn Central Reorganiza- 
tion Court. The order of June 21, 1970 of Judge Kraft approving 


the Penn Central's petition enjoined all persons from 


"interfering with...or in any manner whatso- 


ever disturbing any portions of the assets... 
properties or premises belonging to, or in the 
possession of the Debtor as owner, lessee or 
otherwise...and from commencing or continuing 
any proceeding against the Debtor...."' 


The New Haven Trustee, in the requests made to this 
Court in his August 17, 1970 Statement of Position, asks this 


Court to sanction his violation of the injunction of the Penn 


Central Keorganization Court. 
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Far from being justified under the terms of the Supreme 
Court's remand, the decision in the New Haven Inclusion Cases, 
Us, (June 29, 1970), which sets forth the general ;rinciples 
governing the resolution of such conflicting jurisdiction in 


reorganization cases, makes it clear that the Penn Central Re- 


organization Court is the only forum with jurisdiction to grant 


the relicf sought by the New Haven Trustee. 


There; in affirming the jurisdiction: of this Court, 
which under the circumstances considered by the Supreme Court 
was ''the reorganization court", and in vacating judgements of 
the United States District Court for the Southern District of 


New York (referred to in the Supreme Court opinion as "the 


% 


three-judge court''), the Supreme Court upheld the exclusive 


jurisdiction of the reorganization court (Slip opinion, p. 23): 


"...The jurisdiction of the reorganization 


court was not open to question. Upon its ap- 
proval of the New Haven's petition for reorganiza- 
tion in 1961, that court had acquired ‘exclusive 
jurisdiction of the debtor and its property 
wherever located....' Bankruptey Act, §77(a), 11 
U.5.0. §205ta) 


> 


In addition to upholding exclusive jurisdiction of the 
reorganization court, the Supreme Court setsforth the reasons why 


that court also had primary jurisdiction (Id., pp. 29-30): 


"Surely a vesting of primary jurisdiction 
in the reorganization court comports with the 
basic purpose of §77. Congress enacted that 
Statute in part ‘to prevent the notorious evils 
and abuses of consent receiverships,' New 
England Coal _ & Coke Co. v. Rutland Ro Co,, 143 
F.2d, at 184, of which one of the more erregious 
was the requirement of an ancillary filing and 
order of appointment in the federal court for 
every district in which the debtor had property. 
See Collier, supra, 977.02, at 467, Although, 
of course, the jurisdiction of the three-judge 
court was not ancillary to that of the reorganiza- 
tion court in a technical sense, dual review of 
issues ultimately going only to the valuation of 
the debtor's estate would resurrect the discredited 
practice of theequity receivership--it ‘would tend 
greatly to foment conflicts between coordinate 
courts and compel creditors, in the protection of 
their interests, to ride the circuit, demonstrating 
the basis of their positions in successive courts. ' 
Pn 26 New. Tore. Mi, ee Rye Ce. 26k, Supp... at 
te li 


With these principles in mind the Supreme Court held 
that the United States District Court for the Southern District 


of New York should have deferred to the jurisdiction of this 


Court, as a reorganization court, by following the settled propo- 


sition that: 


""the court which first acquired jurisdic- 


tion through possession of the property 
vested, while it holds possession, with the 
power to hear and determine all contro- 
versies relating thereto.’ Lion Ponding 
Surety Co. v. Karate, 262 0.8, 77,89," 


a a 


: why La 


This Court no longer "holds possession" of the property 
transferred to Penn Central on December 31, 1968. That property, 
including the New Haven's rights to the Grand Central Terminal 
properties and any income therefrom, is now part of the estate 
of Penn Central. Any dispositions with respect to that property 
can only be made by the Penn Central Reorganization Court which 
is the only Court capable of considering not only the status of 
the New Haven estate as a shareholder and a creditor of Penn 
Central, but the status of every other shareholder and every other 


creditor of Penn Central. 


The "fairness and equity'that are the essence of a 
§77 proceeding (Id., p. 91) require consideration by the Penn 
Central Reorganization Court of the claims of all Penn Central 
shareholders and creditors to the limited assets of the Penn 
Central estate. That "fairness and equity" prohibits the 
seriatim preferential treatment which the New Haven Trustee 
now asks this Court to grant the New Haven estate's claims against 


Penn Central. 
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Pursuant to the order of this Court, dated 


August 10, 1970, Manufacturers Hanover Trust Company, as 


Trustee of the First and Refunding Mortgage of The New York, 


New Haven and Hartford Railroad Company ("First Mortgage 


Trustee"), replies as follows to. the statements of position 


(a) the Interstate Commerce Commission 


("Commission"), (b) Manufacturers Hanover Trust Company, as 


one £. . ’ ~ 
“so cy A38 


Trustee under the New York Central and Hudson River Railroad 
Company Gold Bond Mortgage of 1897 ("Penn Central 1897 Mort- 
gage Trustee’), and (c) the Reorganization Trustees of Penn 

Central Transportation Company ("Penn Central Reorganization 


Trustees’). * 


lL. With Respect to the Commission's Statement 
Consistent with our orlf) statement, we do not 


disagree with the Commission's conclusion that it would not 
be appropriate at this time for this Court to undertake a 
new review of the provisions of Step II of the New Haven's 
Plan of Reorganization while the terms of Step I of the Plan 
remain unsettled. 

We cannot, however, leave unchallenged the impli- 
cations of the Commission's statement, at p. 2, that 


"The reorganization of Penn Central {Transpor- 
tation Company] caused the upreme Court to 
set aside this Court's finding that an inher- 
ent value of $87.50 per share inheres in the 
Penn Central [Company] comnon stock. [Foot- 
note omitted] The market value of that stock 
at the writing of this statement is about 
$7.00 per share. Step II permitted the par- 
ticipation of the income bondholders in the 
plan of reorganization. The Commission must 
have flexibility to determine whether such 
participation is still practical in view of 
these changed circumstances.” 


While we agree that the recent history of the 
Penn Central has served to support the consistent position 
of the first mortgage bondholders that, absent a substantial 
increase in the consideration received by the New Haven over 


¥ile concur witiy the response of The Chase Manhattan Bank, N.A., 
as Trustee under the Debtor'. General Income Mortgage to the 
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the Supreme 

tne. supreme Court, Cni's 
reorganization ina context 
Giflerent trom the cConbext: in 
WaS written, This Court now 
zation formulated by the Comm 
mental Report which this Cour 
full hearings on the merits, 
the Commission, have tound wa 
substantial respects. In 


remanded these procee: 


AA 


ra) 


a result of the remand of 

has belore it the plan of 

LS JUrisdictlonally no 
whi its May 23, 1969 decision 
has before it a plan of reorgani- 
ission in its Fourth Supple- 
Cand ¢t St ame Cor sal ver 

record before 
noting in. &@ numoer of very 
fact) that. the Supreme Court 


ligation Court, we 


Submit that it) is ent ly consis it With £he proper function 


of this Court to make clear 
Commission, any deficiencies 
organization submitted by the 
may remain obscure 


and of the Supreme Court. 


ig6 remand to the 
in fvep L Of the Plan 
Commission which, in its view, 


of the opinions of this Court 


is equally appropriate for this 


Court, on such remand after hearing, to supmest the manner 
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in whieh the Plan might appropriately be remedied to cure these 


eficiencies. Section 7/(¢) 
not approve a plan, he shail 


tO invite claritications of 
b 


not adequately covered in the 


a remand, 


Vith respect 


provides that if the judge shall 
state his reasons; this would seem 
and suggestions concerning,matters 


Court's opinions which required 


Commission's statement of position 
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on the question whether this Court may order an equitable lien 
or otherwise subject the assets conveyed by the New Haven to 
a first security interest in favor of the New Haven, we do 
not attach the same signifance or meaning as does the Com+ 
mission to the portion of Opinion of the Supreme Court 
quoted at the top of p. 5 of the Commission's statement, In 
context, we believe the reference to "courts" in the plural 
Should be read as referring to the lower courts which are to 
exercise further jurisdiction over the Hew Haven Section Te 
proceeding, namely, this Court and the Court of Appeals for 

' 
the Second Cirenit, and the Three \Judpe District Court, If 
any reterence to the United States District Court for the 
Eastern District of Pennsylvania as the Court for the reor- 
ganization of Penn Central Transportation Company ( the 


1 


Pennsylvania Court’) were intended, it could only have been 
to the function of that Court in connection with a plan of 
reorganization of Penn Central Transportation Company after 
the basic problem of the fonm of consideration and the na- 
ture of the Jien to be imposed had been determined by the 
Sion, the New Haven Reorganization Court, and if neces- 
the Court of Appeals for the Second Circuit and the 
Supreme Court of the United States. The Supreme Court could 
not have contemplated that this valuation issue, already lit- 
igated before the Commission as well as twice before two 
federal courts and thereafter the Supreme Court itself, would 


now also be litigated before the Pennsylvania Court. We do 
f 


not understand either the Supreme Court's decision or 


) 


4% 
A ao 
applicable precedent as’ sugresting thatthe jurisdiction of 
this Court and of the Pennsylvania Court is coordinate in 
the sense the Commission implies. We agree with the Com- 
mission's statement on p. 4 that 


"i : . } ‘ * : ‘ * 
s sow the vesting of that jurisdiction, [ive 
3 


the jurisdiction of the United States Distric 


Court for the Fastern Distriet of Pennsylvania 
as the Court for the reor ization of Penn 
Central Transportation Com did not, oust 

4 . 4 


this Gourkt of 1s jurisda 
the consid ind 
Shareholder or creditor of Penn Central "e 


te 
ew Haven's stati 


We disagree, however, with the prior and incensistent state- 
ment of the Commission that Penn Central's petition for re- 
organization vested exclusive jurisdiction over the New 


Haven properties, in the Pennsylvania Court insofar as it 


implies etter (hab the wonney ivanda Cour oac Chis  stame od 


a 


the proceedings has any jurisdiction over the New Haven's 


present "properties’, or that this Court is without juris- 


* 


diction with respect to the’ property of the New Haven which 


was conditionally conveyed on December 31, 19665 subject to 


this Court's further order as to “price”. 


a 


Both Penn Central and its subsidiary, the Trans- 


portation Company, submitted themselves to the in personam 


Jurisdiction oc this) Court Long prier co tne commencement 

of the proceedings for the reorganization of the Transportation 
Conpany, and it is our, view that this Court has jurisdi¢tion 
initially to determine the form of consideration to which 


New Haven is entitled, including the right to determine, as 


° 


ws 
AN : 


between, ‘the New Haven./and Penn Central, the nature of’ the 

New Haven's security interest in respect of payment of such 
consideration. We regard the Supreme Court's decision remand~ 
ing this case to tnis Court as establishing that point beyond 
question. We recognize, of course, that the Pennsylvania 

Court will later have jurisdiction, as the court for the 
reorganization of Penn Central Transportation Company, to approve 
a plan of reorganization of Penn Central ‘I'ransportation Company 
in accordance with the provisions of Section’77 of the 
Bankruptcy Act. We do not regard these two different functions 
as making the jurisdiction of this Court and of the Pennsylvania 
Court coordinate nor do we agree with the Commission that a 
conflict may arise from the exercise by this Court of its un~ 
doubted jurisdiction, 

In view of the vagueness of the Commission's statement 
of its intention as to the manner in, Which it proposes to 
proceed on remand, we are not in a position to comment fully on 
its proposals at this time. We do not believe, however, that 
it would be desirable~-or proper--to consolidate the remand 
hearings on the plan of reorganization of the New Haven with any 
aspect of the reorganization of Penn Central Transportation 
Company. ‘To do so, we submit, would invite jurisdictional 
conflicts, particularly on review of Commission Acton, or 
& sort even more serious than that which the Supreme Court 
found inappropriate in its decision. Moreover, it would 


commingle problems relating to the reorganization of the 
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Transportation Company with the entirely separate issues which 
will be before the Commission on this remand, namely, the 
nature and tiorm of the "price" owing to the New Haven for its 
assets. 

As to the Commission's response to the question 


whether this’ Court should order the 


CO 


proceeds ot the sale of 
mortgaged property or income from the Grand Central Terminal 
Properties to be paid over to the New Haven, consistent with 
what we have said above we submit that the entry of such an 
order is within, the jurisdiction of this Cart) asia temporary 
measure pending determination of the payment to be received by 


the New Haven in exchange for its assets 


e.« WIth respect to the Statement of Position of the 
Penn Central 1oo/ Mortrage, Trustes 


The principal thrust of the statement filed by the 
Penn Central 1097 Mortgage Trustee appears to relate to the 
income from the so-called Grand Central Terminal Properties, 
which, in its view, is wholly subject te the first lien of the 
1897 Mortgage. 

This assertion, we submit, disregards the history 
and basis of the New Haven's rights in the excess income from 
the Grand Central Terminal Properties. As the Special Master 
pointed out in his initial report (pp. 7-8),* the New Haven's 


 ceeseshetneteneeneheeeneme meena ee anenerenene 


* Page references to the Report of the Special Master 
are to the pages in the original printed copy. 


rights in this respect arise out of the lease agreement dated 
March 17, 1648 between the New Haven's predecessor and 

The New York and Harlem Railroad Company (the "Harlem 

which was executed 5 years prior to the transactions which 
gave rise to the right of thre New York Central (then known as 
The New York Central and Hudson River Railroad Company) to use 
the Harlem Railroad's facilities in New York CLoy and to Les 
lease dated April 1, 1873 of the Harlem Railroad. The 
Tripartite Lease among Central, the Harlem Railroad and the 
New Haven expressly recognizes the rights of the New Haven 
under the 18/8 Agreement. ‘The continued Vitality of ‘the 

New Haven's rights was likewise expressly recognized in the 
Agreement of 1907 which defined the Fespective rights) of 
Central, the Harlem Railroad and the New Haven with respect: to 
the so-called Grand Central Terminal Properties and to the use 
of the new Grand Central Terminal Itself, in view of the agree-~ 
ment of all parties, in compliance with the New York Statutes, 
to construct a new terminal and cover over the terminal 


facilities, 


As the decision in New York Central Reco 


New York, Net. & Hy he Cos, 13 AD. ee 309, 216 N.Y.8,2a 


928 (lst Dep't L90L}, @it'd, 11 N.Y.2d lo77, 164 Ne pe 194 
(1962) (the Biltmore case) made plain, Central and the 

New Haven entered into a joint venture for the commercial 
development of these properties to which each contributed 


Substantial sums of money and credit. ‘The right sought to be 


1rlem Railroad"), 


b, 


2): ae 
asserted by the New Haven Reorganization Trustees is not any 
rignt of Central or any right whi Central had the power to 
mortgage, but the right of the New Haven which grew out of 
the New Haven's prior rights, based upon the 1846 and 1873 
agreements, and out ol the New Haven's investment and participa- 
tion in the joint venture. Thus, contrary to the suggestion 
of the Penn Central 1897 Mortgage Trustee (Statement of 
Position, dated August) 24, 1970, at py. 5), Ptote very definitely 
the position of the First Mortgage Trustee that the New Haven's 
rights in the Grand Central Terminal Properties predate and 
its which Central may 
have transferred to its Mortrare Trustee by the 1897 Mortgage. 
In so dding, we submit, we do nothing novel The view we take 
of the New Haven's rights, and their genesis, is substantially 
identical to the view taken by Cornelius Wickersham, in his 
decision as an arbitrator in 1905. As the Special Master noted 
in his Report (p. 9), the New Haven did not come as a 
Supplicant to the negotiation of the 1907 Agreement but rather 
as a party already enjoying substantial rights based on the 1848 
Agreement and the Tripartite Lease of 1873 which were fully 
Sustained by the Wickersham Report. 

As we suggested above, we also disagree with the 
position of the Fenn Central 1897 Mortgage Trustee that this 
Court or the New Haven Trustee is precluded by the June 2], 

1970 Order of the Pennsyivar.ia Court, entered ex parte, from 


taking such steps as are necessary to preserve and effectuate 


x 
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the New Haven's richts gBrowing, out of the inclusion of the 
New Haven's physical assets in Penn Central on December 31, 
1968, subject to the rurther order of the Commission and this 
Court as to the consideration to be paid. 

Certainly, it can hardly be said that the situation 
of the New Haven here is a common one. In the public interest 
and by order of this Court, the New Haven assets were trans- 
ferred prior to a final determination as to the consideration 
tO be paid, in the tace of assertions, now supported by the 
decision of this Court and of the United otates Supreme Court, 
that the New Haven was entitled to Greatiy increased considera- 
tion, 

Under these circumstances 5 200 in view of ithe 
Supreme Court's remand, we submit that it is this Court and 


the Commission, in the first instance, which must determine 
2 B 


the form of consideration which Penn Central must pay and the 


nature ot the New Haven's security interest, It is likewise, 
we submit, within the power of this Court--and in aid of its 
Jurisdi>-tion--to determine what steps are necessary and 

appropriate to reduce to possession at least so much of the 


property of the New Haven which was conditionally transferred, 


(e) 


as may be necessary to prevent the omplete frustration of 
the reorganization of the New Haven. The issue here is whether, 
in the circumstances of this case, the mandate of the Supreme 


Court and the jurisdiction of this Court do not afford sufficient 


Grounds upon which this Court may direct the recovery of, or 


= = 
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the imposition of a lien upon, the property of the New Haven 
in'tne hands, of third parties, whether thev’ be the 

Penn Central Reorganization trustees, the trustee of the 

New llaven divisional mortgaye or the Penn Central 1897 mortgage 


trustee. We respectiully submit that they do soa 


3. With respect to the Statement of Position of the 
Penn Central KReornanization. Trustees. 


Phe Penn Central Reorganization Trustees, coming new 
to this proceeding, misunderstand the history and the situation 
which led to the conditional transfer of the New Haven 
operating assets to Penn Central on December 31, 1968, pursuant 
tO the Order of) this Court, Thus, ‘they: fail to widerstand 
that the transfer of the New Haven to Penn Central was imposed 
by the public interest, and was principally supported by the 
States of New York, Connecticut and Massachusetts, the Interstate 
Commerce Commission, the United States Departments of Justice 
and Transportation, and the Reorganization Trustees of the 
New Haven. it was this public interest which precluded liquida- 
tion of the New Haven, as the New Haven Bondholders Committee 
sought, and which required the New Haven to continue ope rations 
in spite of cver mounting losses for some seven and one-half 
years. It was likewise the public interest which required that 
Penn Central carry out the commitment to take over the 
New Haven and continue its operations that it had made in order 


to obtain approval of its merger. 


’ 
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The Hew Haven Bondholders did not oppose the con- 


a) 


Gitional transfer because they 


interest required continued ope 


recopnized that the pubiic 


rations and because they had 


the assurances of this Court and of the Commission that the 


question of the form and amount 
Penn Central was vitimately to 

remained sub judice, specifical 
by the reviewing courts.* 

It ia precisely that 

and form of the consideration w 
which is now before this Court 

submit is one which this Court 

termine, in accordance with the 


an aspect of the reorganization 


of the consideration which 
pay for the New Haven assets 


ly reserved for determination 


same issue, namely, the amount 
hich Penn Central is to pay, 
on remand. This question we 
and the Commission must de- 
provisions of Section 77, as 
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the ‘New Haven interests speaking with one volce on any 
subject. ft is certainly not the fact, as the Penn Cen- 
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Statement that the tlew jlaven interosts . . . insisted 


that the consideration be pa 
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one negotiated by the New Haven Reorganization Trustees 


aw 


without the knowledre or participation of any of the New 
Haven creditors. Presunibly, it was agreed to by Penn 


and Central tn order to iiint 
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mize their imuediate cash re- 
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or any other secured rights or interest in any of the © former 
New Ilaven properties or in any other property of Penn Central" 
we submit. that the decision of the Supreme Court’ remanding 
this’ case for determination ot the form of consideration 


be read as suggesting in any way that that Court regarded 


cannot 
this proposition as anything but open for resolution on remand. 
In fact, we regard as "basic" the fact that the Supreme Court 
plainly recopnized that this Court and the Commission. continued 
to have jurisdiction ‘and the obligation, wonder Seetion 77, to 
« 3 

determine the precise question which is now presented, namel 

i: { Pp ’ ’ 
the form which the consideration to be paid by Penn Central 


should take. 


Thus, Var Crom being controlled by res adjjiudicata, 


the question ol what considération the New Haven is entitled 
to is one which was specifically and explicitly left open by 
the Supreme Court on remand and one which consistent with the 
Decision of the Supreme Court, must be decided in this pro- 
ceeding by the Commission and this Court. 

. The misconception of the Penn Central Reorganization 
Trustees is perhaps made more obvious by their so-called second 
“fundamental proposition", set forth at p. 6 of their State- 
ment of Position that "neither the Commission nor this Court 
may . . . @iter rights, liens, pricrities or interest of the 
various claims in that estate as they existed at the time of 


the institution of the Penn Central Reorganization proceeding." 
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It is not an "alteration" but a determination of the nature 
of the rights, liens, priorities or interests of the New 
Haven which this Court and the Commission has specifically 
reserved and inust now determine. 

In short, as a result of the remand, this Court 

and the Commission, under Section 77, must proceed to deter- 
mine for purposes of the reorganization of the New Haven what 
consideration is due On the transfer and the form and nature 
of the consideration to be paid. This is a different ques- 
tion from that which will come before the Commission and ul- 
timately the Pennsylvania court in connection with the formu- 
lation of a plan for the reorganization of Penn Central Trans- 
portation Company. l1t is, we submit, precisely because of (a) 
the conditional transfer of the New Haven to Penn Central made 
necessary by the public interest and because (b) the Supreme 
Court has explicitly left open for determination by the Com- 
mission and this Court in the proceedings for the reorganiza- 
tion of the New Haven the question of the form of consideration 
which Penn Central is rejuired to pay in order to complete that 
transaction, that the analogy suggested at the foot of p. 7 of 
Penn Central Keorganizaticn Trustees' Statement of Position is 
wholly inapposite. This is not an action for the payment of 
money nor is this Court asked to enter a judgment for money; 
rather, this is a transaction where, in the public interest, a 
conditional transfer was made on assurances which the Supreme 


Court has recognized were reyuired by constitutional due pro- 


and by 


Cess 
ruptcy Act and which (0 remanded in order 
What is before this Court 


obligation. be fixed. 
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consider- 
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record already made, hat the form 
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In view of the foregoing discussion, we 
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New York, 


November 10, Respectfu 
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WITH ae SPECT TO THE REMAND ORDER 


This memorandum is submitted pursuant to the 


permission pranted by this Court at the hearing on Nove 


ember 18, nae to all parties to submit briefs in support 


ef their respec tive positions on the scope and terms of 


this Court's remand order. Manufacturers Hanover Trust 


Company, as Trustee of The First and Refunding Mortgayre 


of the Devtor has heretcfore filed a statement of position 


and 2 response, in which it stated its position on the six 
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Order 


questions posed in paragraph 3 ef this Court’ 


August 10, 1970. that position now. 


jOoSition 


Reorganization Trustee, in his brief dated January 
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UNLVED STATES DISTRICT COURT 


District of Connecticut 


In Proceedings for the Reorganization of a Railroad 


in the Matter of 


THE NEW YORK, NEW HAVIEN AND 
HARTFORD RAILROAD COMPANY, No. 30226 
Debtor. 


REPLY MEMORANDUM ON BEHALF OF 
MANUFACTURERS HANOVER TRUST 
COMPANY, AS TRUSTEE OF THE FIRST 
AND REFUNDING MORTGAGE OF ‘THE 
NEW YORK, NEW HAVEN AND HARTFORD 
RAILROAD COMPANY 


Preliminary Statement 
Koll colonies testa A Scblaived ted uadneld oak 


This memorandum is submitted in response to the 
brief of the Trusteesof Penn Central Transportation Company 
("Penn Central Trustees") dated January 4+, 1971. It is not 
our intention to burden this Court with any extended state- 
ment of tacts which are already well known to it. We do, 
however, believe that it is vital to a proper assessment of 
this case to point out the fundamental difference between the 


facts that pave rise to the transfer on December 31, 1968 of 


NO 


AGO 


the bulk of the New Haven assets as we understand those 


facts, and as they are set forth in the brief filed on 


behall of the Penn Central Trustees. 


Apparently, the Penn Central Trustees wouid 


have it that this transfer was essentially the: voluntary 


implementation of a consensual arrangement wliose principal 


outlines had been arrived at by agreement as early as 


April ©1, 1906 when the original "Purchase Agreement" 


+ 


among Pennsylvania and Central and the New Haven Reorgani- 


zation Trustecs was executed. [his theme 


pane 5 of the Penn Central Trustees’ brief 


first appears at 


and recurs at 


pp. 7, el, 435 35-20, 86: in Fact, it undereirds the bulk 


of their lepal and zactual analysis of the 


questions which 


this Court raised in its Aupust 10, 19/0 Order. 


In spite ef the position now taken by the Fenn 


Central Trustees, we do not believe that it has ever been 


seriously contended that the "Purchase Agreement" among 


Pennsylvania and Central and the New Haven Reorganization 


Trustees in any way reflected the judgment or position of 


the real parties in interest on the New Haven side, namely, 


the secured creditors of the New Haven. 

our consistent position that the Purchase 
binding eflect upon the New Haven, it was 
consent and without the prior approval of 


the first point in time at which the New 


n fact, it has been 
Apreement had no 
made without their 
tnis Court. indeed, 


Haven bondholder 
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interest had an opportunity to express a lormal position 
upon the 19bb Agreement was in connection with Proposed 
Order No. iO) of this Court which all of the bondholder 
interests opposed and which several of them ultimately 
appealed to the United States Court of Appeals for the 
Second Circuit. Cr. In the Matter of the New York, New 


Haven and Hartvord Railroad Company, 378 F. ?d 635 (1966). 


from the time in 1966 when the Trustees first 
sought approval by this Court of the terms of the 
Purchase Agreement as part of a proposed Plan of Reorgani- 
zation or the New Haven, the New Haven bondholder interests 
have consisteftly taken the position that the Agreement 
was inequitable and tailed fairly to compensate the New 
Haven. Neither can it be said, as the Penn Central 
Trustees several times assert in their brief, that the 
New Haven bondholder interests "sought" to have a substantial 
portion ot the New Haven consideration paid in Common Stock 
of the merged company. While the General Income Bondholders 
took this position, it was the consistent position of the 
First Morteage interests that the New Haven was entitled to 
receive the tair value of what was transferred in cash 
or its equivalent, although they recognized that it might 
be difficult for Penn Central to pay the tull consideration 


in casn. 


or) 
A) 


Neither, in our view, can it be fairly said that 
the transter of the New Haven assets to Penn Central on 
December 31, 1968 was a voluntary act on the part of the 
New Haven interests. The Bondholders Committee had sought 
to terminate the reorganization and compel liquidation as 
early as March, 1967. ‘This Court--and, by implication, 
the Commission,-- rejected this ertfort on the ground that 
the public interest in continued operation of the New Haven 
railroad precluded such a course, although this Court made 
clear in its First Remand Decision that the continued 
wastage of the New Haven assets through operating losses 
could not be tolerated, even in the public interest, beyond 
pecember 41) 1900, 

It was this indication of the views of this Court 
which led the Commission, in its Fourth Supplemental Report, 
to not merely modify the terms of the transter, but to 
provide that, absent a specific stay, the transfer of the 
New Haven assets was to take place on December 31, 2966 
regardless ot the pendency of any proceedings to review other 
aspects of the Commission's order. In the proceedings in 
this Court--and in the Three Judge Court--in December, 1968 
with respect to the transfer, it was the representatives 
of the public interest who took the lead in urging that the 
transfer be made eftective, regardless of the pendency of 


challenges on the question of the form and amount of the 


K 
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consideration. In tact, the New Haven Bondholder represen- 
tatives were dcliverately excluded from the "closing"; only 
the New Haven Trustees participated in that transaction 
with representatives of Penn Central. 

furthermore, the Penn Central Trustees seem to 
consider irrelevant their posture from the inception as a 
purchaser who agreed to be bound by any and all conditions which 
this Court might impose upon the purchase of the New Haven 
assets, which was a precondition to the Supreme Court's assent 


to the merrer of Pennsylvania and Central. 


{ . - Pea . . * 
"With Penn Central having given its 
irrevocable consent to the inclusion 


ov New Tlaven by its act of merrer, 

it was evident that whatever terms 

the reorranization court might confirm 
subject to review on anpeal to the 
Court ot Appeals rollowed by certiorari 
here, would bind Penn Central by virtue 
ot its merger commitment." (399 U.S. at 
43) (emphasis added) 


Finally, the Penn Ventral Trustees would have this 
Court treat the remand by the Supreme Court as an essentially 
futile exercise. It is clear however, that the Supreme Court 
did not consider the petition tor reorganization filed by Penn 
Central to oust this Court of its function in determining what 
the form or the consideration was to be. In this regard, we 
refer to the vollowing statements in the New Haven Inclusion 


. 


Cases decision (399 U.S. at 88-92): 
"The fairness and equity that are the essence of 
a §77 proceeding forbid our approval of a payment for 


AG4 | 


pad tT 


fhe trans°errod Now If ven properties that may be worth 

oniy a fraction of ite purported value. . . .« 
fhe purchase price that the Commission and the re- 

ormanizaticn court have required Penn Central to pay to 

the Hew lHaveq estate is based upon the licnidation value 

of the seller's assets, appraised as of December 31, 

1956, That srice hypothesizes a shutdown of New Haven 

followed bv a sell-off of Lts assets at their hirhest 

and best valve, In the circumstances of this case, and 

for the reasons we have already set out at lenreth, we 

agree with the reorranization court that it would be unfair 

and inequitable to allow Penn Central to take the properties 

for anv lesser sum. . . . There is no longer room for 

dispute that the bondholders will reeeive the highest 

and best price for the assets of the debtor as of December 

S14) 1966. 


Furthermore, the Supreme Court was clearly not ordering a 
remand to this Court so that the latter mirht pive automatic 
deference to the Penn Central Reorganization Court: it stated 
(399 U.S. at "%9-90) that 


hone ei irenumstanens Or this «ase. and for: the 
reasons Ve have: miroaddv set oul Ab lonetih. owe amrce 
WiLL) Ene Treerminization court that Ve woul aa talr 
and inequitable to allow Penn Central to take the 
properties ‘for any lesser sum. Woreover we = today 
require a reas: ssment of the ce consideration that Penn 
Central fs To elve In exchanne for those “properties. 
Ta (hardin Ane a the hondholders ine fF aon co en 


Tiouidafion anid a peor. -parcel — gaie that is theirs by 


virtue af hele aa pare ltena, (Emp Shasis supplied) 


Clearly if one were to take the Penn Central Trustees' statement 
at face value, the inherent right to a liquidation and per-parcel 
value, as of December 31, 1966, fully recopnized in the Supreme 
Court decision. could be somehow converted into an unsecured 
creditors’ status, in direct contradiction to what the oupreme 
Court stated the New Haven interests' position should have been 


and should be construed to have been as of December 31, 1968. 


BEST COPY AVAN Amt 
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‘65 
ne This Court lias Exclusive and Summary 
Jurisdiction to Impose a Tien on And to 


Determine any Other Questions Affecting 
The Wew Haven Properties Now Being 
Operated by Penn Central Transportation 


Cemp AVY. 
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The assertion by the Penn Central ‘'l'rustees that this 
Court lacks jurisdiction to impose an equitable lien is premised 
on the alierned failure of this Court to retain “possession” , 
either actual or constructive, over the New Haven properties 
after December 31, 196°, To treat the Order of this Court 
directing inclusion of the New Haven properties in the Penn 
Central as a simple sale of assets as in an ordinary bankruptcy 
action, would be to ifnore the singular pattern of the con- 
Qitional transtver involved inthis ease, LE Gy oe 
disputable that both this Conrt and the Commission concluded 
that. in order to keep the New Haven operating, the transfer 
of the New Haven had to be completed in the public interest 
by January 1, 19659, before any other aspects of the Reorganization 
Plan could be finally determined. Secondly, it is equally clear 
that, in order to effectuate its own merger, Pennsylvania and 
New York Central came as voluntary purchasers of the New Haven 
assets before this Court (see transcript of Oral Argument, 


before the Supreme Court 12/"/67, pp. 135, WiNt-145 and Memorandum 


of this Court, on Order of Inclusion, December 27, 1963) 


* 


f 
t 


and thereby srreed to be be nid by this Court's Decision 

on all aspects of the transfer; at the same time Pennsylvania 
and New York Central made it uneauivocally clear that they 
were willing to pay for the New Haven properties whatever 
price might ultimately be found to be fair and eniuitahble. As 
the Penn Central merger order provided, “Consummation of the 
merger by the applicants shall indicate their full and conm- 


plete assent to these conditions”, including the requirement 


that they acquire the New Haven on whatever terms the Commission 


and thie tourt found fair and cauiltatie, 

Moreover, it is well established that a purchaser 
of assets of a debtor, pursuant to proceedings before the 
bankrupteyv court Naving. Jurisaletion of the asseus..ot that 
ageptor, shumits himsell to the jurisdiction of that. court 
and arprees to undertake all acts directed by that court to 
carry out the terms of the purchase agreement. lrazier v. 


Ash, 23/1 F.2d 320 (1955): see 4 Collier on Bankruptcy, l/tth 


penanedinine lee? 


Ed., 570, 93 and cases cited therein. in Ke J. Jungman Inc., 
186 Fed. 302 (1910): Certainly, it cannot be argued by the 
Penn Central Trustees at this time that it was contemplated 
by either this Court or the Commission in their conclusion 
to direct a preliminary transfer before resolution of the 
price and Corm of consideration issues that the terms of 

the inclusion were severable and independent of each other. 


The Commission, 33/' I.C.C. at 75, indicated that the New 


Haven creditors were not to surrender their liens on the 


i 
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New Haven properties for any doubtful payment 
price: 


“The Nil ereditors are ruaranteend tust 
and reasonable comnensation and other 
TOUMG i (On CNet an vores sy A 


WOCHeEVeENR ALStrioution or 


the 
Shall oceur, whether at 
after the properties pass to Penn 
Lo ginee Penn Central must inelude 
MT and Mist Nay a Price iiet and 
sonable Fo all concerned, the creditors 
Notolir, Visea-vis Venn Central, by 
“ir Liens transferred (Crom 
Properties to the consideration 


eVentuaAlLlv have 4 


(empnasis added) * 
Further, the Commission clearly understood that both the 


transfer and the consideration were parts of the same tr 


action and thal rompletion of one depended imon the satisfaction 


of the other: 


roe lie lLus on. v.18 pothing less than 
2 Olneding transfer to Penn Central free and 
eicar of All Viens and encumbrances of all 
the assets of New Uaven proposed to be 
4 


translerred under 


he Arreemert between 
Haven, as amended, 


eH Ene Concurrent payment to the New Haven 
} 


Venn Central and 
Trustees of the consideration which we 


have held found to be fair and equitable.” 
Ba et 


he Mire’ tortoace Trustee was nover satistied that the 
Commission's order or the Court's ‘undervwritine formula” 
provided such a muarantes’. As we noted in our Juris-~ 
Gictional Statement to the Supreme Court, filed in 
December, 1969, the ‘underwritine” failed to provide any 
security to insure that the bondholder would recover on 
the ‘underwrt 

during the underwriting’ period. 


tine if Penn Central were to become insolvent 


&O 5 


In 1ts Memorandum of Decision on Inclusion and 


Payment by January 1, 1969 this Court noted that Penn 


Central had argued that this Court must accept the inclu- 
Bi0n and all terms Of price and form Of consideration as 


determined by the Commission or reject the same in toto. 
* uv 


In rejecting this areument, this Court noted at The New 


Haven Inclusion Cases, Appendix of Decisions, at 265a, that: 


", «© « im ite role “is volunteer’ it forgets 


that its [Penn Centfgil's] agreement to 

include the New Haven was a condition pre- 
cedent to its own right to merge; that once 

it did merre as it did on February 1, 1968, 

it was “stuck with! taking over the New 

Haven even though it was a losing operation 

on whatever terms the Commission may find 

foir and equitable, Subject to the anproval 

Of the Reorpanization Court, In this sense 

Jt was an open end apreement. . . « with 
regard to the claim of a ‘unitary’ concept 
underlying the Plan, particularly with regard 
to inclusion and final determination of price, 
it should be noted that the Commission, which 
made the Flan... » repeatedly said that 
inclusion should not be delayed pending juris- 
dictional review of price or the Reorganization 
Plan. 


The Court went on to say that the payment specified 
by the Commission should be made, but made no intimation that 
the transfer should be considered complete until the trans- 
action was finally completed on the terms which would have 
been determined by pending and future litigation. Indeed, 


it said: 


* 


. 


"Under the present circumstances of 

this case, the review of the Commission's 

Plan can only be made in piecemeal fashion. 

No other way is possible in the light of 

the emergency faced by the New Haven. ... 

Certainly, neither the Commission nor the 

courts nor the parties ever contemplated 

that because no precise time was fixed for 

inclusion and no exact price was determined 

when the takeover of the New Haven became 

a condition of the Penn Central merger, that 

a long attenuated strugrle over the price 

issue could turn inclusion into a practical 

impossibility." (Id., at 266-7a) 

The Penn Central Trustees assume that the juris- 

diction of this Court rests on possession, either actual 
Or constructive It is submitted, however, that this 
distillation of the question of jurisdiction is simplistic 
and misleading in light of the circumstances of this trans- 
action and, further, in light of the explicit consent of 
Penn Central and the clear understanding by both the 
Commission and the reviewing courts that Penn Central was 
& party to a continuing transaction and that the transfer 
of the New Haven properties was conditional and not finally 
determined until the remaining terms of the inclusion were 
resolved. Penn Central itself recognized the incomplete 
State of the acquisition in its attempts, before this Court 
and the Three Judge Court, to prevent the transfer of the 
New Haven assets until all tne terms of the transaction 
were finally determined, contending that it was possible 
that the transfer might subsequently have to be "unscrambled". 
(Cf. The New Haven Inclusion Cases, Appendix of Decisions, 


Come es 


pp. 387-93a) 


It is well @stablished in bankruptcy practice 
that the jurisdiction of a@ bankruptcy court rests either 
on possession or On consent. See Magnolia Petroleum Co. 
v. Thompson, 309 U.S. 478 (1940); 2 Collier on Bankruptcy,,. 
uth Ed., §23.04 and cases cited therein. As a voluntary 
purchaser of the New Haven assets and by its participation 
in the proceedings before this Court, Penn Central sub- 
mitted J1tself to the jurilediction of this Court until the 
determination and performance of all the terms of the sale, -” 
This included all the appropriate acts that this Court might 


require in the exercise of its jurisdiction, In order to 


complete the open ended transaction which Penn Central 


entered into in order to obtain approval. of its merger.* 


* The Penn Central Trustees do not so state, but their 
Cntire analysis Of the jurisdiction in this Court may 
be said fairly to rely On the concept often applied in 
ordinary bankruptcy transactions, that once a sale is 
eonfirmed and an unconditional transfer is completed, 
the jurisdiction of the bankruptcy cOurt over the pro- 
perty terminates and does not fo: low it in order to 
determine claims, impose conditions or limitations or 
geclarée a trust upon the property. While this ruie is 
adequate to describe the loss of jurisdiction by the 
bankruptcy court in most bankruptcy sales the concept 
is applicable only where the Court has not validly 
assumed an Obligation to protect the vendor or purchaser 
subsequent to the transfer. See In He Paddock of California, 
226 F. Supp. 43 (1964); Mutual Life Insurance Company v. 
Ventn, 115 F.ed 975, cere, : ) 
S, F, Myers Co, v. Tuttle, 183 F. 235 (1910). ‘There 
can be no question that this Court, in the exercise of 
its statutory authority, reserved jurisdiction to determine 
and fix the terms and form of the consideration equivalent 
to the liquidation value, given that liquidation was 
impossible because of the public interest. To protect 
its jurisdiction, therefore, it may pursue its validly 
assumed obligation regardless of the transfer of the New 
Haven properties to Penn Central. 


we 
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The Penn Central Irustees argue further that 
this Court cannot declare an equitable lien on the pro- 
perties of the New Haven transferred to Penn Central 
because such a declaration would be in the nature of an 
in rem proceeding (see Penn Central Trustees* Bricf, pp. 
15-17). This reflects a misconception of the nature of 


the declaration of an e€quitabie lien on properties trans- 


*~ 


ferred. As stated in Pomeroy, Equity Jurisprudence, Fifth 
Edition, $1233, at p. 692: 


"An equitable lien is not an estate or 
property in tne thing Ltselt nor a right te 
recover the thing--that 18, 8 right which 
may be the basis of a promissory action; 
it. is neither a jus ad rem nor a jus in re. 

bis Simply 4a right of a special nature over 
the (Ghinm, (whieh constitutes a. charge or ene 
cumbrance upon) the thine so tnat the very 

thing itselt may be proceeded arainst in 
@quiteable action . «. . 2b a8 tne very essence 
of this condition that while the lien. continues 
the possession of the thing remains with the 
debtor or the person who holds the proprivrtary 
interest [here the Penn Central] subject «o the 
encumprence. . « « . THI8 Special Frinht 18..nOt an 
estate of any kind; iC does not entitic the 
nolder to a conveyance of the think or to its 
use; it is r€ally a right to secure the pertor- 
mance of some outstanding obligation." 


a 


If the equitable lien is understood in this proper 
sense, the objections made by the Penn Central Trustees are 
dnapposite; it is not disputed here that Penn Central did 
take legal titie to and the right to operate the New Haven 
properties and that operation of the former New Haven pro- 


perties is within the exclusive jurisdiction of the Penn 


Central Reorganization Court. This has nothing to do 
With the right of this Court to declare ‘that. an 


equitable lien exists. To characterize such a proceeding 


as in rem is to misstate the function of a court of equity 
ang the nature ofan C€quitable tien, (Nor is the deciara— 
tion of an equitable lien inconsistent with this Court's 
Order of Inclusion of December 24, 1968, whereby the 
transfer was oOrderéd so that the Operation of the New 
Haven properties might continue. The equitable proceeding 
which we request, is in the nature of an in personam 
proceeding directing specific performance of an outstanding 
Obligation which was recognized and accepted by Penn 
Central throughout these proceedings. 
iis Minder Settied Principles of Eanity 

Jurisprudence, an Equitable Lien 

Should Be Imposed in Favor of the 

New Haven on the New Haven Assets 

Transferred) to Penn Central on 

December 31, 1968, Subject to 


the Further Review of Price and 
Terms .of Inclusion, 


In an effort to substantiate their claim that no 
equitable lien should be declared in favor of the New Haven 
interest on the New Haven assets, the Penn Central Trustees 
have presented (1) a summary of State cases under which 
equitable lien remedy may be denied to a vendor, (2) an 


argument that under State law, which is asserted by the 


s Z 


Penn Centra? ‘Trustees to movern this situation, it 
is unclear whether an @€quitable lien can be ssserted 

1 
Sy at least two of the four relevant jurisdictions, 
and (3) the claim that other equitable considerations, 
in any event, preclude the @eclaration of an eaultable 


lien on the New Haven properties. 
prop 


It seems clear, however, that in the circumstances 
of this case, an G€quitable lien is the proper, and perhaps 
the sole, remedy available to this Court to assure that 


the New Haven interests will receive the fair and equitable 


compensation to which they are entitled under the Con- 
stitution and Section /7 Of tre Bankruptcy Act. 

We assume arguendo that state law would define 
the ordinary situations in which a bankruptcy court may 
declare an equitable lien and the scope and effect of such 
@ lien. We cannot, however, accept the Penn Central 
Trustees’ effort to identify an equitable lien in the 
circumstances of this case with a so-called vendor's 


a2@€f in an Ordinary Sale transaction.* In a leading 


* The comments of Judge Friendly in his oral opinion for 
tne Three Judee Court, dénving Penn Central's motion to 
Stay sO much of the Commission's Fourth Supplemental] Report 
and Order as required Fenn Central to take over the New 
Haven on or before January 1, 1969, make this distinction 
clear (New Haven Inclusion Cases, Appendix of Decisions, 
pp. 387-Sla). As Judge Friendly noted, the management of 
a solvent company could rarely accept a transfer of its 
assets without knowing the full terms of sale, but this 
case was far different because the public interest in keeing 
the New Haven operations on-going compelled the Commission 
and the Courts to direct, and the parties perforce to accept, 
a transaction which was incomplete--and which, inciden....ly, 
had not €ven been submitted to the New Haven creditors for 
approval in the manner Section 77 contemplates, 


case, Westall v. Wood, 212 Mass. 540 (1912) the 
Massachusetts Supreme Court went to the heart of 
the nature’ of an e@quitebie lien when 2t stated 


that 


"An equitable lien does not of 
COSSi. ty) Test exclusively on an. express 

, Le may arise from circum~ 
Stances of Such a@ nature as ta require 
the presumption upon general considerations 
of justice as between those conducting 
commercial transactions according to a 
reasonable standard of integrity that 
an equitable lien was meant." (Id. at 
544) ie 


It is apparent from the circumstances sur- 
rounding the transfer of the New Haven properties to 
Penn Central that only this Court can preserve the 
integrity cf Penn Central's obligation, voluntarily 
assumed, to pay whatever consideration the Commission 
and this Court might ultimately find fair and equit- 


able. 
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The doctrine of equitable Jien was developed 


enocifical |: 6 nrovide protection in cases where ordinary 
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aid to reece mize the facl fiat equity repares 
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'. % 
4as introduced 


ic remedies which equity confers, 


pround for Che  pecit 
operating wpon particular identificd property, instead 


+ 


of tne general 


4 
pot 


fanted oy courts of 


im, 6 { Bn 


beg 


\ 


rurther, Lb 1s a) Dumdomental proposition: that 


an emitGabie f)0n 16 solely a creature of oondits and Ls 


© enrichment and 


act Ne OS Bee i glam ‘ial H wear . * “ 
On POE rig CO lave a Lind or cpoeciflic proper 


oO 
| 
food 

ie) 


Co the payment of 4a particular debt. Caldwell) v.. Arn- 


etrouw., 2/¢ f.2d (iso), United Slates vy. Adamait Co. , 


397 Feed Lj cert. den, a4 U.S. 903 (1052); Cleveland 
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The Comminsvon, Une reviewing Court and the 


parties recomiined tnat tne transaction was not complete 
when the tranucrer occurred and thab the obliiations under- 
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by Fenn Contral, ns a precondition to ite merrner, to 
pay @ fair and equitable price for the New Haven properties 


were noo fully sabisftied wilil the Now Haven roceived the 
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fair equivalent of what it had sold. The obliration of 


Penn Central is not in question here nor is it disputed 
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In the abeenece ot oi exnrers contract, 

a lien based upon the fundanental maxims 
Of equitsy may be implied and declared by a 
itty on& eof fpeneral considerations 

Of right and justice as applied to the rels- 
the parties and the circumstances 
Or their dealing 


: One way by manifect® intent 
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qdischarre of these obliraticons and another 
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volunteer, has the richt to Jook to the fund 
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The Penn Central Trustees apparently ro to 
some leith to arcue Chat only a vendor's lien is al.isauc 
here and that such a lien has been waived. 16 is therefore 
important to recor-nize that an equitable lien is not 


ldentical to a ventor’s lien and that an express or im- 


plied Waiver of a vendor's Lien docs not bar the right Co 


ni @quitahie (en, Blitiin v. Fllis, 186 So. 2d aff (195); 
See also eport Electric & Iee Co. +. Header, 72 Fed. 


bridceport involved a contract providing that 
the seilcr was to receive promissory totes for a portion 
of the purchase price, secured either ody mortgage upon 


the machinery sold and the buildinz and lands on which it 
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Was erected, or by personal endorsenent Saotistactory to 
the seller. The seller Inter arreed to accept mortage 
bonds as security for the notes. The notes were delivered, 
but not the mortgage bonds, and the buyer became insolvent. 
The seller brourht suit to require the buyer to execute 
the mortgace or to declare a lien in its favor on the 
machine, building and land. ‘The Court held that under 
the circumstances, there was no watver of a TLE Co the 
norteare, 
Similarly, in Blumin v. bllis, supra, the sellers 
had anreed to take stock in payment of the purchase price, 
Upon failure of the burrer to tender that stock, the Court 
deemed that the intent was apparent to secure payment by 
a charge upon the assets transferred and an equitable lien 
was declared. 

In the case of the New Haven, the transfer of 
Che New Haven assets was predicated upon the power of the 
Commission and te courts to assure the Hew Haven the fair 
equivalent of what was beinre taken from LC, 2.04, Che rirht 


to have the property sold parcel by parcel, On Ghis 


premise, the New Haven was required to surrender ite proper- 


ty and Penn Central to acquire it. After the inclusion, 
doth the courts and the Commission acted to determine 
that the fair equivalence was, a task which was SLIlL 


incomplete when the Penn Central went into reoreanization. 
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equitable lien should be declared." It is clear, however, 
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upon the property, An equitadle lien, by (ts very 
nabure ean only be asserted atrter transfer and upon the 
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release of their property in addition, if, the doctrine 
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Trustees assert that there can 
create cucn a securi vy 
because nothinr i he Order of Inclusion reserved such 
a Print} 
Further, the Pein Coutral’ Trustees aa es ne Purchase 
Agreement entered into between the svlvania and Centra) 
+e New Haven Reorranizati Trustees provided for all 


terns of ¢ inclusion an Aus a fortiori exduded an 


implicit reservation of such an equitable interest, This 


contention disregards the concistent position of the 


ae 


First Mortgage Interests that that Agreement had no bind- 
ing effect and did not fairly represent the considera- 
tion which should be received for the transfer of the 
New Haven properties; indeed, the Bondholders Committee 
sought to liquidate the properties and in that way 
realize on the mortgage liens. While the public interest 
was held to preclude liquidation, the Commission and 
the courts, in ordering immediate inclusion, recognized 
their obligation to secure the firm equivalent of 
liquidation value, 

Nor, contrary to the assertion of the Penn 
Central Trustees at p. 27 of their Brief, has there been 
an “express and conscious" waiver of the right to assert 
an equitable lien. Such an express and’seonscious waiver 
can be said to exist only when the vendor has consented 
to rely solely on the personal obligation of the purchaser. 
See Blumin v. Ellis, s a In this case, however, the 
transfer was one imposed by the public interest; the 
orders requiring immediate inclusion contemplated that 
the New Haven was to be compensated and protected, not by 


Penn Central's arreement, but by the expressly reserved 
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Til. There Is By Analory to the Law of 
Kminent Domain Ample Precedent to 
Waorrent Exercise of. This Court's 
Power to Exercise its Equity a 
Powers with Respect to the New 
Haven Properties Transferred on 


December 31, 1968. 
2 4 


While it is evident that the circumstances here 
are unique and warrant the equitable relief sought by . 
the New Haven interests, this Court does not have to look 
far afield to arrive at strikingly similar fact patterns 
which have called for, and in which the courts have given, 
even more drastic equitable relief. In the evolution of 
the law of eminent domain, the courts have developed 
precisely the same analysis and accorded equitable relief 
&@S now solcht by the New Haven interests. 

The fundamental constitutional right in such 
condemnation proceedings is that just compensation must 
be paid to the owmer by the authority condemning the 
property. The necessity for an appropriate quid pro quo 
has led courts to provide equitable relief either before 
or after the taking of the property, where the taker is 
unable to tender "just compensation", Furthermore, be- 
cause of the overriding interest in promoting the public 4 
use to which the property is to be devoted, on many 
occasions the condemning authority, after an order of 
condemnation, has taken either title to the property 
or begun construction on the property before the amount 


of "just compensation” has been determined and the 
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amount paid. Yet cven transfer of title or the berinning 

of construction and operation has not prevented the 

e€ourts, where the authority is insolvent or about to . 
become insolvent, from either re-investing title in the 


owner, Peerless Weiphing & Vend, Mach, 


Cor ¥. Public Bid 
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Comm., 207 F. Supp. 877 (1962), or enjoining operation of 
the enterprise until payment has been made or provided for, 


lee County v. liolden,' 62 F. Supp. 353 (1949); U.S) v. Great 


Falls ifm. Co., 112 U.S. 645 (108); Hobbs v. State Trust Co., 


68 F, 618 (1895); Nichols, Eminent Domain, Section 28.2, 
(3rd Ed. 1905) and cases cited therein, 

In Pecrless Weighing, supra, the financing pro- 
visions of the Illinois condemnation law were in question. 
The United States District Court for the Northern District 


of Iilinols noted, in dicta. that 
". « » ROT can we ehare plaintiff's creat 
worry that tne Commission irs not and will 
not be financially able to pay the condemna- 
tion judmment, . . . [A]s to the payment of 
the condemiation judgment, the law of Eminent 
Domain is clear in holding that title to 
property cannot be taken in all proceedings 
until compensation is paid. Should the title 
have passed and the required judgment payment 
not been made, then the landowner has the right 
to have the title revest damage awarde 
for the trespassory taking.” 2O9 F. supp. at 883 
mes aaa 


In Hobbs v. State Trust Co., supra, an action 


brought in equity to determine the rights to certain property, 
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the devendant railway company had instituted proceedings to 
condemn the iand of the plaintiff and subsequently, a jury 


had tixed the compensation. ‘lhe compensation assessed was 


’ 


not paid althoush the railway company had taken the propert 
J prop hf 


and procceded to build a right-ol-way. A compromise was 
arrived at under which the railway company agreed to pay 

a sum for the right-of-way which it had been using, but this 
was also not paid. The railway company arrued that the 
right-of-way had been acquired under the condemnation pro- 
ceeding and should be declared superior to any and all liens 
of the vendor, even though the compromise amount had not been 


paid. Rejecting this argument, the Court said: 
"It. . . it be taken for pranted that by 
the proceedings of compromise he [plaintifr- 
owner] consented to convey title upon condi- 
tion that the amount of compromise should be 
paid, it seems clear to us that when the amount 
was not paid he had a right to mo into court 
of competent ,iurisdiction, assert his vendor'3 
dien, and have the same foreclosed . .,. At fio 
stare ot the nrocecedings does it appear that the 
(plaintict]) lost his superior vendor's lien on 
the land . . . even if If 36 not eorvect to hold, 
in view of the whole proceedings, that in equity 
(plaintiii-owner] never parted with the title 
but retained the same rrom the beginning." 
(60 F. Supp. at 672) 


The decision ot the court was premised on the concept that 

a condemnation proceeding is not completed until compensation 
has been paid, in that the taking of the property by the 
public authority for the public good mu.t be conditioned 


upon tendering fuls and adequate payment and that the right 
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to have cquitable reliel cannot be precluded if the payment 


is not lorthcominr, ine. Distyict Cour’ in Lee County v. 
. as Sn 


the use of property previously condemned until payment 
had been iully tendered, was called upon to determine whether 
the Ilighway Commission, the sole plaintiff in the former 
condemnation proceeding was the correct party to this suit 

or whether the county authorizing the condemnation and from 
whose funds the payment was to be made was the correct party. 
The Highway Commission argued that it had a complete and 
indereasibie intorest in the ‘condemned property, and that 
Since payment to the individual was to be oul of the county 
commission funds, the individual should look to the county 
for payment through an action for damages at law. The Court, 
however, rejected this argument, first finding that the 
Highway Commission had not obtained complete and indefeasible 
title, since that could not occur until full compensation 

had been paid or secured and that it could not be paid or 
secured until the amount thereof was ascertained. In 
addition, commenting on the seller's right to an equitable 
proceeding with regard to the property itself, the Court 


noted that 
"The conclucion to be dram. . . is 
that the act of condemnation is not complete 
intil the lands invoived are actually taken 
over by the Commission. When the Commission 
undertakes to appropriate the lands covered by 
the order o: condemnation, the ower thereof 
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has a rieht it the ¢ountyv's Cinanelal condition 
is such as to indicate that it does not have the 

moans; whereby to compensate him, to fo into 

chancery and enjoin the appropriation of his 
lands until compensation is fixed and paid." 
ef, Step. at 357. 

The Court, in addition, viewed the taking under 
eminent domain authority and the payment of just compen- 
sation as beiupe but two parts of a single transaction, 
one dependent upon the other, thus giving rise to the 
Court's equitable power to prevent the one in the absence 
of adequate and tull provisionfor the other. 

Nor has equitable relief been granted only in 
the federal courts. In Stolze v. Milwaukee & L.W.R., 104 
Wisc. 47, 80 N.W. 68 (1899), it appeared that after a rail- 
road had instituted proceedings for the condemnation of a 
right-of-way and an award of compensation had been made to ‘ 
the landowmer, it entered upon the premises after having 
deposited the amount of the award in court, and began work 
notwithstandinrs the act that the landowner had appealed from 
the award as being prossly inadequate. Alter a judgment was 
entered providing tor much greater compensation, the rail- 
road became insolvent; it was held by the Court that since 
operation ot the railroad over the right-of-way was con- 
ditioned upon the receipt by the landowner of the compen- 
sation, as it would be tinally ascertained, equity should 


restrain tne operation of the railroad on that property 
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until the full and tinal judgement was paid. See also Evans 


v. Missouri, 1. & NM. R., 6/4) Mo. 453 (1877); White v. 


Nashville & N.W.R. Co., 7 Tenn. 518 (3672). In. Provolt 


v. Chicago R.1.&P. R. Co., 69 Mo. 633 (1879), the land of 


the complainant had been condemned for use by a railroad 
and had been entered upon by that railroad pending his 
appeal t'rom the assessment of damages; the Court held that 
since (1) the statutory methods of relief had proven fruit- 
less, (2) the executions otf the complainant had been returned 
unsatisfied and (3) the condemnor-railroad appeared to be 
insolvent the complainant would be entitled to an order 
restraining the condemnor from operating the railroad on 
his land, regardless of the tract that the land was already 
in use by the railroad. 

From the above, the remarkable similarity of 
the eminent domain cases to the present proceeding is 
readily apparent. ‘Ihe need tor equitable relief in both 
instances rests on the recognition that a party is being 
forced to transier to the buyer in the public interest bc :ore 
he receives his full compensation. The transfer of title 
to the New Haven properties to Penn Central on December 31, 
1968 was a stop-gap measure necessitated by the public 
interest pending determination of fair and equitable con- 


Sideration. Even the actual use and development of the 
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properties in the latter cuses and the transfer of 


title, has not prevented the courts from recognizing 


the individual's right to concurrent payment of just 
; J 


Tey 
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compensation tor the property and exercising its 


equitable power to make those rights effective. 

we do not deny that title has passed to Penn 
Central or ar;tue that title should be revested in the 
New Haven estate until final determination of the form 
of consideration to be paid tor the New Haven properties 
is made. It is submitted, however, that this Court is 
now in a position to complete the transaction by which 


the transiecr to the Penn Central oi the New Haven properties 


& 


was made, that is, by providing a means for securing 
satisfaction oi the obligation deemed tc be concurrent 
at the time and now fixed, by declarinz an equitable 


charre on those properties (and on the proceeds of sale 


of any of such properties) until provision tor payment 


of the oblirnation is made. 


Conclusion 


By reason of the foregoing, and of the matters 
expressed in the previous statements of position filed 


herein on behalf of the Hew Haven interests, we respect- 


fully submit that this Court has ample power to declare an 
equitable lien upon the properties of the New Haven 


transferred to Penn Central on December 31, 1968, for the 
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a 


balance of the consideration due trom Penn Central, and 
should order such a lien imposed, in order to efLectuate 
the mandate of the Supreme Court that the New Haven should 
receive the air cquivalent of the property transierred. 

With respect to the other questions raised in 
this Court's Order of August 10, 1970, we respectfully 
refer to our prior statements. of position, 


Dated: New fork, New York 
danuary ~O, 1971 


Respectfully submitted, 
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Attornevs Jor Manuiacturers 


Hanover ‘trust Company as 
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New York, New Haven and 
Hartford Railroad Company 
One Battery Park Plaza 
New York, New York 1000/ 
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In the Matter of ) 
) 
THE NEW YORK, NEW HAVEN AND ) No. 30226 
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NOTICE OF APPEAL 


Notice is hereby given that Manufacturers Hanover 
Trust Company, as Trustee under The New York Central and Hudson 
River Railroad Company Gold Bond Mortgage dated June 1, 1§97, 
hereby appeals to the United States Court of Appeals for the 


Second Circuit from the order entitled "Order of Remand on Judg- 


ment of Supreme Court in the New Haven Inclusion Cases" entered 


in these proceedings on June 22, 1971. 


KELLEY DRYE WARREN CLARK CARR & ELLIS 
, Attorneys for Manufacturers Hanover 
Trust Company, as Trustee under The 
i New York Central and Hudson River 
Railroad Comnany Gold Bond Mortgage 


hs dated June 1, 1897 
a ) 
By Fee / 
i Dated: July 29, 1971 Frank H, Heiss 
350 Park Avenue 
: New York, New York 10022 
4 * 
4 
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Su THE UNITE STATES DISTRICT COUT 
FOR TUE DISTRICT OF CONNECTICUT 
i a ee ee ee ee ee a 
IN THE MATTER OF Tlic NEW YORK, Bankruptc; 
NEW HAVEN & TIARTPORD RATLPOAD COMPANY 30,226 


July 29, 1971 
New Haven, Connecticut 


Before: Hon. ROBERT P. ANDERSON U,$.C.7. 


Appearance st 


Professor JAI!SS "CORE 
Counsel for Trustee 
NY, NH & Hartford Railroad 
54 Meadow Street 
New Haven, Connecticut 


SIMPSON, THACHER and BAFT.ETT 
l Battery Park Plaza 
lew York, New York 
By: ALBERT X. BADIR, Esq., of Counsel 


LHABRRY LANDER, Esq. 
Yew flaven, Connecticut 


POBEPT WEC'SILER, Esc. 
750 Summer Street 
Stamford, Connecticut 


SAMUFL KI-NTLL, £sq. 
Deputy Transportation Commissioncr 
Connecticut Pepartmont of Transportation 
60 Wanhington Street 
Hertford, Connecticut 
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PROF. MCORT: I think we may as well take up 
the motions in order. On the Manufacturers Hanover Trust 
petition, I hand up an affidavit giving notice by mail 
net only as to this petition, but also as to the next one, 
648, on the per diem claims witl Mopac, and Mr. Bader 
will put in an affidavit of publication on the Manufacturers 
petition and then proceed with that, if you please, sir. 

THE COURT: Very well. 

MR, BADER: I hand up an affidavit of the 
publication of the Wall Street Journal and an affidavit of 
publication of the -- in the New Haven Journal-Courier of the 
notice that was provided for in your orde.~ of notice. I will 
ask you to find that notice was given in isin ok the. 
requirement of the order of notice. 

THE CoURT: This is a prelude to your swan song. , 

Mm. BADER: i guess so, sir. It is not without 
regret that I have to say that. 

THR COURT: I am sorry, too, but I understand the 
situation and I think it unfortunate that it was necessary. 

I will find notice was given in accordance with the 


order of notice for both the petition of Manufacturers 


Hanover Trust Company and for Frederick Keuthen to resign 
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as Trustee, and also order for petition Order 648. 

MR. BADER: I have awitness at the request of 
Counsel to the reorganization trustee, I would like to 
call Mr. Polbert Byrne. 


THE COURT: Verv well. 
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ROo 2 BT A. Say RUC, of 35 Fliiott Road, Creat 
Neck, ‘lew York, called as a witness, havinda first ben 
duly svorn by the Clerk of the Court, was examined and 
testified as follows: 

DIRECT EXAMINATION 

BY MR. BADER: 
Q Are you employed by Manufacturers ‘lanover Trust Company, 


Mr. Byrne? 


A I am. 
Q In wiat capacity? 
me” I am Vice-president in Charge of the Corporate Trust 
Department. | 
0. I ai you a copy of a petition of Manufacturers Hanover 


Trust Company and a Frederick Xeuthen, who resianed as Corporate 
Trustee and Individual Trustee, respectively, under the first 


and refunding mortgage of the debtor and for the appointnent of 


a successor truztee or trustees. Are you familiar with the contents 


of that petition? 

A I am, 

Q Are the statements therein contained true and complete 
to the best of your knowledge and inforration? | 


A They are. 
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Q I refer you to Paragraph 6 of the petition. Were the 
activities or efforts of Manufacturers Hanover referred to in 
that paragraph carried on by you or persons acting under your 
instructions? 

A Yes. 

0 Would you state in detail the efforts that Manufacturers 
Hanover Trust Company has made to obtain a successor corporate 
trustee: under the debtor's first and refunding mortgage? 

A I personally called the heads of the corporate 
trust departments of five major banks in New York who were not 
involved either as a lender in the Penn Central proceedings or 
didn't have some relationship with either the Penn Central or ene 


Hew Haven previously. These included the Schroder Trust Company, 
| 


the Bank of New York, the Bank of New York America, the Pranklin > 
National Bank «nd the Sterling Bank and Trust Company. Each cof | 
these five banks declined to accept or even indicate any kind of 
interest in assuming the successor trusteeship under the first 
and refunding mortgage. 

I didn't call or get in touch with either First National 
City Bank or Mogan Guaranty, the Bankers Trust Company or 


Irving because of their Fenn Central involvement, and I didn't 


contact the Chase Manhattan Bank because they are trustee of a 


- 


-_ 


ie 


A106 


general mortaace bounds, as you know. 

Of the remaining banks in New York, I didn't call them 
because they don't have corporate trust departments, and among 
these are the American Bank and Trust Company, the Atlantic 
Bank in New York, the Bank of Commerce, the Republic National Bank 
and Freedom National Bank. There is no point in contacting them 
because they didn't have the capability to accept the mechanics 
of acting as trustee. 

Q You didn't contact U. S. Trust for a reason? | 
} 
A ~=>rWr We«eidn't contact U. S. Trust because they have | 


the Harlem River mortgag2, and an involvement in the Penn Central 
{ 


situation, 
Q with respect to banks outside of New York, what 
efforts were made? 


A. In connection with banks outside of New York, 


officers of our National Division, who have primary contact with 
correspondent banks, contacted the banks in New Haven, the | 
two banks that didn't have any involvement again in the Penn , 
Central proceeding, the First New llaven National and the 
Second National. Both of those declined to act. 

We aiso contacted tlrough the National Division 


officer City Truct Company of Bridgeport, and they did not want 
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the appointment. 
In Boston we got in touch witn the First National Ban x 
of Boston, the New Encland Merchants “National, the State Street 


Bank and Trust Comrany, and neither of these three organizations 


ener 


J 


were interested in acting as successor. 


That essentially too}; care of New England, and 


through our other officers and -- 
THT COURT: How about Hartford? 
THP WITNESS: Well, both the Connecticut 
National -- Connecticut Bank and Trust Company in 


Hartford and Uartford National Banks are participating 


ce 


in the -- participants in the loan to the Penn | 


a 


Central. We didn't contact ther for that reason. 
A The banks in the other parts of the country, we 
contacted not only bLani.s east of the Mississippi from St. Louis 


east, Chicago cast, Miami north and received no indication of 


interest of any bani: to accept this appointment. 


Q You refer in that paragraph in your petition to 


\ 
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efforts previously made by the bank to find a successor trustee 
with respect to its mortgage on the Gold Bond mortgage on ‘Jew York 


Central. | 
| 


Coo 


A. That's right. 


Q 


A, 


contacted through our Natioaal Division officers, who have 


Would you describe those? 


Here, again, we went through the same procedure. 


ve 


almost di ‘ly contact with our correspondent relationship banks 


throughout the ec: oatry, we contacted over 62 banks, again, mainly 


east of the Mississippi, 


and to see whether we could find any 


of those banks who would indicate an interest in taking over 


our responsibilities as trustee under the Central mortgages, and 


here, again, we found no one who was interested, if they 


had the qualifications. 


0 


functions for the New Haven other than as corporate trustee for 


Does Manufacturers llanover Trust Company perform any 


the firstand refunding mortgage? 


A 


perform ministerial duties which are required under the 
indenture, we act as bond registrar, transfer the bonds upon 


presentation. 


In connection with our trustee appointment, we also 


We also wovld, if there were anything available, 


act as paying agent, disburse interest, which we used to have 


prior to 1961. 


GQ 


Ie Manufacturers Hanover Trust Company willing to continudg 


to perform those functions? 


A 


Yes, we ere. 
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MR. BADER: That completes my direct examination. 
THE COURT: Anyone wish to examine this witness? 
CROSS EXAMINATION 
BY PROF. MOORL: 

Q Fi-n now on, Mr. Byrne, in relation to the trustee's 
duties, do you regard those mainly ag legal or of some other 
character, that is: let me put it somewhat differently, if the 
trustee has legal counsel, as he would you expect that most 
of the problems, work and so on, would be by counsel in connection, 
of course, with the trustee that would be appointed in making ! 
presentations to the I.C.C., this Court and other Courts? 

L. I would, yeu. 

PROF. MOOPE: That's all, your Honor. 
THE COURT: Anybody else? 
BY THE COURT: 

Q I take it your conclusion from your general contact 
with banks and correspondence with banks is that it is not at all 
feasible to attempt any further search? | 


Le I don't think se, your Honor. I think thoroughly > 


we ‘canvassed all the prime prospects. In fact, maybe even 


} 


| 
| 


going down the second line a little bit. I just don't think you 


will find a bank that would he willing to accept this. 


{BEST COPY AVAILABLE: 
SANDERS, GALE & RUSSELL : | 
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Q Even if a bank was -- of these banks that you 
contacted that were not strictly disqualified, nonetheless, 
they were not interested in doing it? 

A No, they weren't, and, of course, really the 
corporate trust business is a speciality. Mostly it is a larce 
city oriented type of business, and when you get out of 
Boston, Philadelphia, New York, Chicago, major money centers, i 
banks just don't have the expertise to perform the duty, 
administerial as it may be. 


Q Perhaps for that reason they may not want to take it, 


r 


& 


anyway? 
A I think so. 

THE COURT: You may stepdown. 

hissed aneatedsl 

MR. BADER: I have prepared a form of order 
which I have shown to trustee's counsel which I ask 
leave to hand up. 

Tur COURT: On the evidence submitted I will 
find that it is not reasonably possible to enlist 
the services of a bank to perform the duties of the 
trustee ad they have been carried on by Manufacturers 


Hanover, and for that reason tne Court will have to 
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appoint an individual trustee. 

I take it that -- I want to be sure that there 
would be an account filed by the Manufacturers Hanover ~~ 

MR. BADER: That's provided in the proposed order. 

THr COUPT: I see it is, so I think that's all 
right. I am net sure whether other parties here have seen 
copies of the proposed order. | 

MR. BADER: The parties present in the court, 
who I thought had an interest, is the only party, I have 
shorn it to several other individuals who are here, but 
I don't think anyone who has appeared ~~ 

PROF. MOOPF: Mr. Lander, who is on the 
bondholders’ protective committee. 

MR. LANDES: Harry Lancer. 

MR. BADER: I'm sorry. I should note, and you 
may want to know in that connection, you may want a 
statement of Mr. Byrne's, in addition to the notice 
provided in the order of notice, we mailed notice of 
this proceedina to every bondhoider who was identifiable, 
every pei ceeeees bondholder of the New Haven of this issue. 

. GE COURT: Very well. 


| 


MR. BADER: I have talked to New York counsel for 
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the cormittee, your Honor, and Mr. Pollack of the Migdal, 
Low firm indicated he had no intention of appearing today and 
did not oppose the application. 

THE COUPT: Very well. I am assuming Mr. Byrne 
agreed with your statement as to the mailing? 

MR. BYRNE: Yes, sir, not only to the registered 
bondholders, but, as Mr. Bader said, all bondholders 
that are on our list. 

THE couRT: Thank you. I will grant the petition 
and I wi point as successor trustee Attorney Lawrence” 
Iannotti of Hamden. Mr. Iannotti, insofar as counsel is 
concerned, as you are attorney in a firm of New Haven, 

I am sure you are well qualified to carry on, that they 
woulda act as your counsel. 

MR. IANNOTTI: I would hope so, your Honor. 

THE COUPT: I will approve that. I will fix bond 
in the more or les# nominal sum of $10,000.00 with surety. 

What is your middle initial, Mr. Tannotti? 

MR. IAINIOTTI: W. 

THR COURT: I understand that Manufacturers 
Hanover is willing to continue its custodial and 


administerial dutics as before? 
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MR. BYRNE: Yes. 

THE COURT: Very well. I guess that's all on that 
petition. 

PPOr., MOORE: That's all as far as we are 
concerned. 


THE COURT: Does anybody else have anything to add 


We will go on to the next matter. 

PROF. MOOR: The next matter is the petition 
for authority to settle per diem claims with the Missouri 
Pacific Railroad Company and other railroads that are 
within the Mopac system. The affidavit of giving notice 
has been filed and your Honor hag already found that due 
and adequate notice has been given. | 

THE COURT: Yes. : | 

PROF. MOORE: This petition for settlement taliows 
the one that we have been making. All told, if you had the 3 
post and pre-per diem claims of the Mopac system, they 
come to almost $809,990.00. The postreorganization claim 
of Mopac is $543,000.00 odd. At the AAR rates, and under the 
proposed settlement, we are settling that for $187,625.15, 

. | 
and as a part of the settlement the prereoganization per diem 
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they are proper and may be granted. 


PROF. MOORE: That corvletes the calendar. 


THE COURT: Anybody else have any matter to 
bring before the Court at this time? 

If not, we will declare ourselves adjourned. 

Before I én, tide is the last appearance of 
Mr. Bader. I do want to say that we will miss seeing him 
and Mr. McAfee. I feel they have been of great aid to 
the Court and have handled their duties with great diligence 
and skill from the beginning, and we will be sorry to see 
you go, but as I said before, I uncerstand the situatic 
agree that it is necessary. 

MR. BADER: Let me say that it has been a great 
personal privilege for me to have the opportunity to have 
served in this case, both as counsel and also the privilege 
of working with you, sir. 


THE COURT: Thank you. 


(Court adjourned at 11:30 a.m.) 
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Order No. 650 


IN THE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


In Proceedings for the Reorganization of a Railroad 


In the Matter of 


THE NEW YORK, NEW HAVEN AND No. 30226 
HARTFORD RAILROAD COMPANY, 


The Petition of Manufacturers Hanover Trust Company and 
A. Frederick Keuthen to resign as Corporate Trustee and In- 
dividual Trustee, respectively, under the First and Refunding 
Mortgage of the Debtor and for the appointment of a successor 
trustee or trustees, having come on for hearing which was duly 
noticed pursuant to order of this Court, including publication 
in The New Haven Journal Courier and The Wall Street Jour- 
nal, and all parties in interest having been heard or given oppor- 
tunity to be heard, and the Court being duly advised in the 
premises it is ORDERED that: 


1. The Petitioners are hereby permitted to resign as Cor- 
porate Trustee and Individual Trustee, respectively, under the 
First and Refunding Mortgage of the Debtor and the petition 
of said trustees is treated and is hereby accepted as their resigna- 
tion, effective on the date hereinafter specified. 


2. Upon the effective date of their resignations, the Petitioners 
shall be discharged from the trusts created by the First and Re- 
’ funding Mortgage of the Debtor, subject only to the requirement 
that they file, within 90 days from the date hereof, an account 
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of their proceedings since July 7, 1961, for the approval of this 
Court, and the approval of such account by this Court. shall 
relieve the Successor Trustee appointed by this Order of any 
duty to inquire info the proceedings of the Petitioners as Cor- 
porate Trustee and Tndividual Trustee, respectively, of the trusts 
created hy the First and Refunding Mortgage of the Debtor. 


3. The Petitioners shall have the «ight to apply herein at a 
later date for reimbursement of their unpaid compensation and 
expenses, all as provided in the First and Refunding Mortgage 
and in Section 77 of The Bankruptcy Act; and until the amount 
of such compensation and expenses is finally fixed, determined 
and paid, the Petitioner Manufacturers Hanover Trust Company 
shall hold such funds as remain in its hands, as shown by Peti- 
tioners’ account and approved by this Court, as stated above, sub- 
ject to the further order of this Court. 


4. Lawrence W. Iannotti of Hamden, Connecticut is hereby 
appointed Successor Trustee under the First and Refunding 
Mortgage, such appointment to become effective on the date 
hereinafter specified. 


5. Within 30 days after the date hereof, the Successor Trus- 
tee shall simultaneously (a) execute and file with the Clerk of 
this Court a bond in the amount of $10,000 with sureties 
approved by the Court, for the benefit of whom it may concern, 
conditioned to the effect that he will well and truly perform the 
duties of Successor Trustee and duly account for any monies and 
properties which may come into his hands and abide by and per- 
form all things which he shall be directed by the Court to do, (b) 
execute, acknowledge and file with the Clerk of this Court an 
instrument in writing accepting the appointment as Successor 
Trustes, and (c) file an executed counterpart of such instrument 
of acceptance with Manufacturers Hanover Trust Company, the 
date of such filing with the Clerk of this Court to be the effective 
date of the resignation of the Petitioners herein and the effective 
date of the appointment of the Successor Trustee. 


6. Upon the effective date of th» appointment of the Successor 
Trustee, without any further act, deed or conveyance, he shall 
become fully vested with all the estates, properties, rights, powers, 
trusts, duties and obligations of his predecessor in trust under 
the First and Refunding Mortgage of the Debtor, with like effect 
as if originally named therein as trustee. 


ENTER: 
Rosert P. ANDERSON 
United States Circuit Judge, 
sitting by designation. 
Dated: July 29, 1971. 
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Petition No. 661 


IN THE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


In Proceedings for the Reorganization of a Railroad 


In the Matter of ee 

THE NEW YORK, NEW HAVEN AND 

HARTFORD RAILROAD COMPANY, [ 
Debtor. | 


under First and 
Refunding 
Mortgage. 
No. 30226 


) Account of Trustees 


THE HONORABLE ROBERT P. ANDERSON 
THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT: 


1. The undersigned, Manufacturers Hanover Trust Company, 
a New York bavking corporation, having its corporate trust 
office at No. 40 Wall Street, in the Borough of Manhattan, City, 
County and State of New /ork, as Corporate Trustee and A. 
Frederick Keuthen, residing at 15 Laurel Way, Madison, New 
Jersey, as successor Individual Trustee (collectively, the “Trus- 
tees’’) under the First and Refunding Mortgage of the Debtor 
dated July 1, 1947 (the “Indenture”) do hereby render an 
account of their proceedings as such Trustees for the period from 
July 7, 1961 to and including the date hereof. 


2. The Corporate Trustee has acted as such under the In- 
denture since its date of execution and delivery, which date in 
effect marked the termination of the previous reorganization of 
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the Debtor. The Individual Trustee has acted in such capacity 
since October 7, 1953 at which time he succeeded Frederick E. 
Lober, the first individual trustee to act under the Indenture. 


3. Because of its position as both an unsecured and a secured 
creditor of Penn Central Transportation Company (‘Penn Cen- 
tral”), the Debtor in Proceedings for the Reorganization of a 
Railroad (No. 70-347) in the United States District Court for 
the Eastern District of Pennsylvania and also because of its being 
a holder of certain equipment obligations of Penn Central and 
Penn Central affiliates as well as its position as trustee under a 
number of mortgages on property owned by Penn Central and 
affiliates, the Corporate Trustee petitioned this court on June 
21, 1971 for an order authorizing the Trustees to resign and be 
discharged from the trusts created by the Indenture. The Indi- 
vidual Trustee joined in the pettion. A hearing was held on said 
petition on July 29, 1971 upon notice to all parties customarily 
notified of hearings in these proceedings and upon publication 
thereof as specified in the order of notice. Under date of July 
29, 1971, the Court (the Honorable Robert P. Anderson, United 
States Circuit Judge, Sitting by Designation) entered an order 
(Order No. 650) appointing Lawrence W. Iannotti as Succes- 
sor Trustee under the Indenture and permitting the petitioners 
to resign as Corporate Trustee and Individual Trustee, respec- 
tively, under the Indenture. Said order provided that within 
90 dass from the date thereof, the Trustees should file an account 
of their proceedings since July 7, 1961, for the approval of the 
Court, and this accent is filed pursuant thereto. 


4. The interest payment due under the Indenture on the First 
and Refunding Mortgage bonds (the “Bonds"”) which became 
due July 1, 1961 was not paid and on July 7, 1961, the Debtor 
filed herein its petition which was approved as properly filed on 
said date (Order No. 1). At that time, the Trustee held as 
collateral under the Indenture the securities listed in Schedule 1 
attached hereto. 


5. On December 27, 1968, the securities listed in Items “1”, 
“2", and “3” of said Schedule I, being the capital stock of The 


8861 


Pullman Company, REA Express and South Manchester Rail- 
road Company were delivered by the Corporate Trustee to the 
Debtor and by the Debtor to Penn Central Transportation 
Company upon the acquisition by the latter of substantially all 
of the Debtor's assets pursuant to Order No. 559 of this Court. 
The common and preferred stock and the First Mortgage 5% 
Gold Bonds due May 1, 1934, extended to May 1}, 1954, of The 
New England Steamship Company, referred to on pages 24 and 
25 of the Indenture, were released from the lien of the Inden- 
ture on September 24, 1953 upon the payment to the Corporate 
Trustee of $727,116.49. The 150 shares of the stock of Sound- 
view Transportation Cor pany, Incorporated (page 24 of the In- 
denture) was released from the Indenture on March 1, 1948 upon 
payment of $17,000. The Demand Note of William J. du Wors 
(Item No. 6) was released from the Indenture on November 
27, 1961 and turned over to the Trustees of the Debtor for col- 
lection. The Note (non-interest bearing) and Mortgage of 
Rabson Realty Corporation (Item 7 of Schedule 1) was released 
from the Indenture on May 1, 1963 after various payments to 
the Corporate Trustee totalling $22,000. 


6. The Mortgage and Note of Providence Produce Ware- 
house Company (Item 4 of Schedule I) and the Note and Pur- 
chase Money Mortgage of Produce Terminal Realty Co. (Item 
No. 5 of Schedule 1) were delivered to the Court herein for 
deposit in its registry on July 16, 1969 pursuant to Order No. 
74. the effective date of the Produce Terminal Realty Corp. 
transaction having been November 12, 1968. Receipts of the 
Court showing the deposit in the registry of the Court of various 
amounts payable on these Notes as principal and interest were 
received by the Corporate Trustee during the period October, 
1963 through January, 1969 and are now held by it. 


7. On July 7, 1961, there was on deposit with the Corporate 
Trustee in an account entitled “Release Account—Principal” 
the sum of $48,461.80 representing the proceeds of the release of 
property from: the lien of the Indenture up to that time. During 
the period July 7, 1961 to and including July 1, 1963, the Cor- 


8862 


porate Trustee received various amounts representing principal 
payments on various purchase money mortgages and notes de- 
posited with it as consideration for property released prior to 
the date of bankruptcy. Subsequent to July 1, 1963, all further 
payments on these purchase money mortgages and notes were 
deposited in the registry of the Court pursuant to said Order 
No. 74. The present amount held in this account is $324,182.29, 
all of which appears in Schedule I] annexed hereto. 


8. On July 7, 1961, an account was created entitled “Release 
Account—-Income’’ into which all interest on purchase money 
mortgages and notes held in lieu of released property was de- 
posited as well as any income earned on investment of funds 
on deposit with the Corporate Trustee. From February 1, 1962 
to date, the Corporate Trustee has periodically invested release 
funds in its possession, all as appears under the headings “In- 
come” and “Description” in said Schedule II. At the present 
time, the funds from both the “Release Account—Principal” 
and “Release Account—Income™ are invested in a Certificate of 
Deposit due November 8, 1971, which Certificate bears interest 


at the rate of 5.759% per annum and was purchased at a total 
cost of $549,708.16. 


9. Of the various investments made during this period, there 
were 19 investments in U. S. Treasury Bills, 8 investments in 
Bank Certificates of Deposits and 2 investments in Commercial 
Paper of Corporations approved by the Court. While the Cor- 
porate Trustee actually makes the investments and keeps the 
securities in its vault as collateral under the Indenture, the 
instructions for each of the investments has come from the 
Trustees of the Debtor. The two investments in Commercial 
Paper were specifically authorized by this Court (Order No. 
599; see also Order Nos. 116 and 367) to permit the Debtor to 
take advantage of the higher yields received on such an invest- 
ment. 


10. As appears from Schedule III hereto, the Corporate 
Trustee (as Paying Agent) held $153,816.00 on July 7, 1961 
representing funds for interest coupons due January 1, 1961 and 
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p’ or thereto which had matured but which had not at that time 
been presented to the Corporate Trustee for payment. Since 
that date, various coupons have been presented and have been 
paid. As of October 20, 1971, the Corporate Trustee had on 
deposit $96,958 to cover these obligtions. 


11. The Corporate Trustee has advanced for the account of 
the Trust Estate a total of approximately $195,000. This 
amount includes, among other things, fees paid to expert wit- 
nesses, cost of stenographic transcripts, printing of briefs and 
records, publication of notices, travel expenses and one advance 
made to Trustee’s counsel on July 25, 1967. In the near future, 
the Trustees expect to file with the Court and with the Interstate 
Commerce Commission an application for reimbursement of these 
expenses as well as for compensation for their services rendered 
in connection with the Reorganization of the Debtor. 


The attached Schedules, which are severally signed by the 
Corporate Trustee and the Individual Trustee, are part of this 
account. 


New York, N. Y. 
October 26, 1971 


Manufacturers Hanover Trust Company, 
As Corporate Trustee 
By R. A. Byrne, 
Vice-President 
A. Freperick KeuTHen, 
Individual Trustee 


(Schedules omitied in printing} 
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IN THE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


In Proceedings for the Reorganization of a Railroad 


Account of Trustees 


THE NEW YORK, NEW HAVEN AND — ae and 

HARTFORD RAILROAD COMPANY, rime 

Debtor ortgage. 
dite No. 30226 


In the Matter of 


SraTE oF New YorRK 
County oF New York 


A. Frederick Keuthen being duly sworn, deposes and says: 


1. He is the Individual Trustee under the First and Refund- 
ing Mortgage of the Debtor dated July 1, 1947. 


2. That the Schedules of the assets of the Trust Estate re- 
ported by the Corporate Trustee and the Individual Trustee are 
true and compicte acid include all money and property of any kind, 
and all increment thereon, which have come into the hands of 
the Corporate Trustee and the Individual Trustee during the 
period covered by the Account; that all receipts and disbursements 
are correctly and fully reported and scheduled; that he does not 
know of any error in the Account or in any schedule thereof; 
and that he does not know of any matter or thing relating to 
the Trust Estate omitted therefrom to the prejudice of the rights 
of any holder of the First and Refunding Mortgage Bonds of the 
Debtor. 

A. Freperick KevTHEen 


AT24 
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Sworn to before me this 26th day of October, 1971. 


KATHLEEN CosTINE 
Notary Public 


Kathleen Costinc, Notary Public, State of New York, No. 
31-5832352 - New York. Qualified in New York County. Cer- 
tificate filed in New York County. Commission Expires March 


30, 1972. 
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IN THE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


In Proceedings for the Reorganization of a Railroad 


Account of Trustees 
under First and 
Refunding 
Mortgage. 

No. 30226 


In the Matter of 
THE NEW YORK, NEW HAVEN AND 
HARTFORD RAILROAD COMPANY, 
Debtor. 


STATE oF New York 


ss.: 
County or New York 


R. A. Byrne being duly sworn deposes and says: 


1. He is a Vice Presideni of Manufacturers Hanover Trust 


Company, the Corporate Trustee under the First and Refunding 
Mortgage of the Debtor dated July 1, 1947. 


2. That the Schedules of the assets of the Trust Estate re- 
ported by the 
true and complete and include all money and property of any 
kind, and all increment thereon, which have come into the hands 
of the Corporate Trustee and the Individual Trustee during the 
period covered by the Account; that all receipts and disbursements 
are correctly and fully reported and scheduled; that he does not 
know of any error in the Account or in any schedule thereof; 
and that he does not know of any matter or thing relating to the 
Trust Estate omitted therefrom to the prejudice of the rights 
of any holder of the First and Refunding Mortgage Bonds of the 
Debtor. 

R. A. Byrne 


% 


: c 
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e this 26th day of October, 1971. 


Jan E. PIsTEK 
Notary Public 


Sworn to before m 


Jan E. Pistek, Notary Public, State of New York. No. 43- 
8382972. Qualified in Richmond County. Certificate filed in 
New York County. Commission Expires March 30, 1972. 


mm ee wei 
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IN THE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


In Proceedings for the Reorganization of a Railroad 


In the Matter of 


THE NEW YORK, NEW HAVEN AND No. 30226 
HARTFORD RAILROAD COMPANY, 
Debtor. 


ORDER OF NOTICE 


Manufacturers Hanover Trust Company and A. Frederick 
Keuthen, as Corporate Trustee and Individual Trustee, respec- 
tively, under the First and Refunding Mortgage of the Debtor, 
by order of this Court dated July 29, 1971 (Order No. 650) 
having been permitted to resign as Corporate Trustee and Indi- 
vidual Trustee, respectively, and to be discharged from the 
trusts created under the First and Refunding Mortgage upon the 
effective date of their resignations, subject only to the re«uire- 
ment that they file, within 90 days from the date of said order, 
an account of their proceedings since July 7, 1961, for the ap- 
proval of this Court, and pursuant to said order, the Petitioners 
having filed with the Clerk of this Court on October 27, 1971, 
an account of their proceedings as such Trustees for the period 
from July 7, 1961 to and including the date of said account, i.c. 
October 26, 1971, and the Petitioners by their Attorneys having 
orally petitioned this Court to approve said account and for this 
purpose to enter herein an order prescribing the manner and 
notice of hearing to be held on said petition and fixing a time and 
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place for such hearing, and granting such other and further 
relief as this Court may deem appropriate, and the Court being 
duly advised in the premises it is ORDERED that: 


1. Said Petition for the approval of said account of the 
Petitioners is hereby set down for hearing in this Court at 10 
o'clock A.M., or as soon thereafter as the Court can hear the 
same, on the 18th day of November, 1971 in the United States 
Court House, New Haven, Connecticut ; and 


2. The Petitioners are hereby directed to give notice of said 
petition and this order by mailing copies of this Order and a copy 
of their said account to all parties who are customarily notified 
of hearings in these proceedings, and to cause a notice directed 
to the holders of the First and Refunding Mortgage Bonds of 


the Debtor, all other creditors and holders of outstanding secur- 


ities, and all other parties interested in the Debtor’s estate, to be 
published not later than November 11, 1°71, once in The New 
Haven Journal-Courier and once in Th Vall Street Journal, 
such notice to be substantially in the form of the notice annexed 
hereto, marked Exhibit A and made a part hereof. 


S/Rosert P. ANDERSON 
United States Circuit Judge, 
sitting by designation. 


November 5, 1971 
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EXHIBIT A 


UNITED STATES DISTRICT COURT FOR THE DIS- 
TRICT OF CONNECTICUT 


In Proceedings For The Reorganization of a Railroad, IN 
THE MATTER OF THE NEW YORK, NEW HAVEN 
AND HARTFORD RAILROAD COMPANY, Debtor (No. 
30226). NOTICE IS HEREBY GIVEN, that Manufacturers 
Hanover Trust Company and A. Frederick Keuthen, Corporate 
Trustee and Individual Trustee, respectively, under the First 
and Refunding Mortgage of the Debtor, pursuant to Order of 
this Court dated July 29, 1971 (Order No. 650) filed herein on 
October 27, 1971 an account of their proceedings since July 7, 
1961, for the approval of this Court. NOTICE IS FURTHER 
GIVEN that a hearing on the petition of said Trustees for the 
approval of said account will be held before the Reorganization 
Court in the United States Courthouse, New Haven, Connecti- 


cut, on November 18, 1971 at 10 A.M. A copy of said account 
may be examined by any interested person at the office of the 
Corporate Trustee, 40 Wall Street, New York, N. Y. or in the 
office of the Clerk of the Court. 


MANUFACTURERS HANOVER TRUST COMPANY 
As Trustee aforesaid 


AISOD 


Order No. 661-A 
IN THE 


UNITED STATES DISTRICT COUKT 
FOR THE DISTRICT OF CONNECTICUT 


In Proceedings for the Reorganization of a Railroad 


In the Matter of 


THE NEW YORK, NEW HAVEN AND No. 30226 
HARTFORD RAILROAD COMPANY, 
Debtor. 


a 


ORDER APPROVING ACCOUNT 


Manufacturers Hanover Trust Company and A. Frederick 
Keuthen, as Coporate Trustee and Individual Trustee, respec- 
tively, under the First and Refunding Mortgage of the Debtor 
(the Petitioners”), by order of this Court dated July 29, 1971 
(Order No. 650) having been permitted to resign as such 
Trustees and to be discharged from the trusts created by the 
First and Refunding Mortgage upon the effective date of their 
resignations, subject only to the requirement that they file, within 
90 days from the date of said Order, 2m account of their proceed- 
ings since July 7, 1961, for the approva! of this Court, and pur- 
suant to said Order, the Petitioners have filed with the Clerk 
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of this Court on October 27, 1971, an account of their proceed- 
ings as such Trustees for the period from July 7, 1961 to and 
including the date of said account, i.e. October 26, 1971, and 
the petition of said Trustees for the approval of their account 
having come on for hearing which was duly noticed pursuant to 
order of this Court dated November 5, 1971, including publica- 
tion in The New Haven Journal Courier and The Wall Street 
Journal, and all parties in interest having been heard or given 
opportunity to be heard at said hearing and an adjournment 
thereof held on February 16, 1972, and Manufacturers Hanover 
Trust Company having consented to the entry by this Court of 
its order dated February 16, 1972 with respect to the disposition 
of the funds presently held by it which are described in the afore- 
said account, and the Court being duly advised in the premises, 
it is ORDERED that: 


The account of Manufacturers Hanover Trust Company and 
A. Frederick Keuthen, as Corporate Trustee and Individual 
Trustee, respectively, under the First and Refunding Mortgage 
of the Debtor for the period from July 7, 1961 to and including 
October 26, 1971, is hereby APPROVED. 


ENTER: 


Rogpert P. ANDERSON 
United States Circuit Judge, 
sitting by designation. 


February 29, 1972 
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2. Petitioners were, respectively, Corporate and 
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the petition for reorgani- 


amount of the Debtor's First and Refunding Mortgage Bonds, 
4% Series July 2007 (the "“Bonds”). 
Mortgage provides in substance that the 
| obligor shall pay the Trustees reasonable compensation fo 
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In addition, 
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"defaults, extensive extraordinary services ("Extraordi 


Services") on an almost daily basis on behalf of the 
of the Bonds until this Court approved the Petitioners’ re 
| signation as Corporate Trustee and Successor Individual 


| Trustee, respectively, under the Mortgage on July 29, 1971. 


; 
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HI ? : 
| Mx. Iannotti's appointment as Successor Trustee became 


jeffective August 30, 1971. These Extraordinary Services 


lcontinued until February 22, 1972 when this Court signed an 


| order approving Petitioners' account as Trustees under the 


Followin settlement of their unt, 
Petitioners turned over to Mr. Iannotti, the & assor Trustee, 
| all necessary papers and cooperated with him in the beginning 


lof his new duties. Since that time various incidental matters 
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Exhibit B to Petition of Manufacturers Hanover Trust Company 


UNITED STATES D BY Gas COURT 
FOR THE DISTRI‘ CONNECTICU 


N PROCEEDINGS FOR THE 
VEORGANIZATION RAILROAD 


THE NEW YORK, NEW HAVEN AND 
HARTFORD RAILROAD COMPANY, No. 30226 


Debtor 


--------x 


AFETDAVIT AS TO SERVICES RENDERED 
AND EXPENSES INCURRED FROM JULY 7, 
1961 TO AUGUST 30, 1971. BY 
MANUFACTURERS oe ee COMPANY, 
AS FORMER CORPCRATE USTEE UNDER 
THE FIRST AND eeeumnrie MORTGAGE OF 
THE DEBTOR 


FRANK W. KAESTNER, having been duly sworn, deposes 


* 


nd says: 


1. I ama Senior Vice President of Manufacturers 
es Trust Company (the “Petitioner"™) in charge of its 
i 
[Corporate Trust Department and in such capacity I am now 
Hirectly responsible for t ‘ isic of all matters re- 
ferred to below in connection wi ©iti performance 


duties and obligations as Corporate Trustee and 
| r 


ent's records relating thereto. 


in 
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corporate Trust Department with responsibilities which in- 
cluded serving as the principal assistant to Mr. A. Frederick 
|Keuthen, the department head and officer directly in charge 
lof all operations. Mr. Keuthen was a Senior Vice President 


1969, and, individually, thel 
Successor Individual Trustee under the Mortgage referred to | 
below. In 1968 I was appointed Senicr Vice President and 
thereafter became the officer in charge of the Corporate 

iTrust Department. During the persod July 7, 1961 to August 30, 
1972 I participated in the formulation of all policies having 
to do with Petitioner's duties and obligations as Corporate 
ITrustee under the Mortgage described in the following para- 
jgraph and I have personal knowledge of the matters described 
below. 

2. I am submitting this affidavit in support ef 
Petitioner's application, as former Corporate Trustee under 
"the Debtor's First and refunding Mortgage (the “Mortgage"), 
ilfor allowance for expenses incurred from July 7, 1961 to 


August 30, 1971 in connection with these proceedings and for 


|compensation for extracrdinary services rendered as Trustee 


i 
|| from July 7, 1961 to August 30, 1971. 


} 


3. As Corporate Trustee under the Mortgage, 


}Petitioner's regular duties included, among other tasks, 


maintaining records of account of sums deposited with 
i] 
! ar ‘tie 
iPetitioner pursuant to the Mortgage provisions and other 
i 
| 


lsimilar duties. Petitioner continued its routine and normal 
HT 


t 

iservices from the commencement of these proceedings until 
\ 
its discharge as Corporate Trustee. Such services were of a 


nature that Petitioner would perform whether or not defaults 
i 

existed under the Mortgage. 

it 


| 


1 
} 
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: 


" 
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4. As a result o ! ilt in the payment of 


ithe interest due July 1, 1961 on th First and Refunding 


Mortgage Bonds, Series A, Dr ") secured by the 
|Mortgage ard the initiation of these proc edi 
11961 Petitioner had to render extensive additional special 


land extraordinary services and in in necessary 


expenses in order to protect adequately the interests of 


| the holders of the Bonds (the “Bondholders") and to perform 


as Corporate Trustee, in accordance with the requirements of 


the Mortgage and the law. 


Petitioner believes that the Debtor's estate 


lhas benefited from such services not only because the proper 
administration of this proceeding r ires the protection of 
the rights of the Bondholders, but also because the estate 


and the Bondholders obtained substantial benefits, in terms 


of an increase in the assets of the estate and the disallow- 


Vance of claims to priorities over the rights of the Bond- 


holders as a direct result of the efforts of Petitioner. 
5. No application for compensation for the afore- 
said services or reimbursement of the aforesaid expenses, 


both hereinafter more fully described, has heretofore been 


|made by Petitioner. 


6. During July of 1961 certain of Petitioner's 


ij senior officers consulted with counsel and, after due con- 


| sideration of how best to discharge its respon 


lefficiently the duties and obligations placed upon Petitioner, 
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conflict directly resulted in Petitioner's decisio 


immediately after the Penn Central bankruptcy to petition 
ithe Reorganization Court for permission to resign as 


Corporate Trustee under the Mortgage. 


{c) BONDHOLDERS MEETING 

Shortly after the Debtor's filing of its 

jherein, a committee composed of and representing the 

j of the Bondhclders was formed. 

|| proceedings, meetings were held between members of 

| committee and officers of Petitioner's Corporate Trust 

i pivigsion. It was deemed both desirable and necessary to 

|develop a rapport with this committee since in its fiduciary 

| capacity as Corporate Trustee, Petitioner was as fully re- 

| sponsible to them as it was to all Bondholders. Petitioner 

was, therefore, always interested in being aware of the 

|committee's viewpoints concerning various developments in 
the Debtor's reorganization and met frequently with the 

committee and its counsel to that end. These meetings were 
generally open to other Mortgage Trustees, institutional 
lenders and other interested parties and individual Bond- 

holders in addition to members of the Bondholders’ committee. | 


Such meetings were attended by officers of Petitioner's 


Corporate Trust Division as well as by counsel. 

In addition to the meetings with the Bondholders' 
| committee, there were numerous meetings between officers of 
i petitioner and its counsel with Mr. Oscar Gruss, an individual 

| 
holder of a substantial amount of the Bonds. 

All of these meetings were of vital importance to 


the Petitioner as Corporate Trustee insofar as they made it 


| possible to deter ine and protect the interests of the 
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Bondholders as well as giving Petitioner an 
suggest those possible courses of action at 
which it felt were best designed to satisfy 


responsibilities to the Bondholders. 


| duties. 
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pad 


le ra 
opportunity to 
various times 


its fudiciary 


(dad) GENERAL 
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Upon the default by the Debtor in the payment o 


July 1) 1961 and filing of 


the interest on the Bonds due 


me 
ah 


Debtor's petition in bankruptcy a week later, a flood 


inquiries was received from Bondholders inquiring as 


status of their investments. Since July 1, 1961 hu 


inquiries dealing with specific issues arising from the 


Debtor's failure to pay interest on the Bonds on that date 


and from the bankruptcy have been answered hy the Petitioner. 


Petitioner felt obligated to answer all inquiries received 


promptly and diligently, and painstaking efforts were made 


to respond as accurately as possible On numerous occasions 


conferences with counsel were held to consider specific 


replies to various inquiries. Furthermore, Petitioner under- 
took from time to time to mail letters to all known Bond- 


holders in an attempt to keep them apprised of significant 


| 
a 


developments in the bankruptcy proceedings. These letters 


also involved a considerable effort by the officers of 


to present 
| 
a continuing 


Petitioner's Corporate Trust Division and counsel 


€ 


B 


the facts clearly and understandably. As part o 


effort to keep as many of the Bondholders as possible i 


of various developments in these proceedings, Petitioner 


eoplie 


compiled an extensive list of names and addresses of p 


claiming to hold bearer Bonds so that they might be included 


in these mailings. This list, together with records 


we 


Lun 
ra nc 
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maintained by Petitioner while acting as Registrar 
Bonds, enabled Petitioner to communicate with as many of the 


Bondholders as possible in the execution of its fiduciary 


9. The foregoing description of the extraordi 
ices rendered by Petitioner as Corporate Trustee from 


1961 to August 30, j i exhaustive but merely 


illustrative. To the extent that the Debtor's presen 
\\ 
Interstate Commerce Commission, this Court or 


}any other interested party or agency desires additional 


information, Petitioner is willing to supplemen the state- 


| 
i} 
iments made above in sup its petition to such extent 
t 

j 

} 


land in such detail as may be necessary 


| request. 

| 10. Petitioner believes that its wide 

experience in Bankruptcy f@ and as Corporate Trustee 
lias been of signific: e it to both the Debtor's estate 


and Bondholders. etitio and its predecessors have con- 
ii 


ducted an extensive Corporate rust business for many decades 


jand have, over the course of the last one hundred years, 


iI 
i P : 3 * = * 
jacted as Trustee un.er a wice variety of Railroad Trust 


ij 
it = * 
|Indentures and Mortgages. Since 1961 your deponent and his 


T. C. Crane, all Vice Presidents of the Petitioner, as 


jwell as Mr. A. Frederick Keuthen, a Senior Vice President 
{ 


n 1969, have personally 
77 bankruptcy 


se of the Hudson and Manhattan 
iRailroad Company and The Central Railroad Company of New 
i ee 
Jersey. Most recently, of course, the Petitioner and the 


above-mentioned indivuduals have also been very active in 


ithe Penn Cen y sortation Company proceedings. 
I 
Ht 


The individual officers of Petitioner concerned with 


if : 
lithe extraordinary services rendered to the Debtor were all 


lextensively acquainted with the problems of railroad 


i 
ii 
i 
H 


Hy 
\| 
H 


Alo4 


bankruptcies from man ee sf } essional experience 1 


this area. deponent’s immediate predecessor, A. 


Mortgage, who was in 

Department from 1964 

ed with the reorganization proceedings of 

fic Railroad-(as a member of the Reorganization 

as well as ber of other railroad ban 

during the 1930's. At that time Mr. Keuthen's princi 
trust administrative officer, Mr. F. Miltcn Wiegman, 


concerned with many ba 


ceedings concerning the present Debtor, 
time on matters regarding the Bonds. 


predecessor, Mr. J. T. Harrigan, Senior Vice President of 


Petitioner, was in charge of Petitioner's Corporate Trust 


Department from the beginning of these proceedings through 


1964. Mr. Harrigan had nearly 50 years experience in the 
Corporate Trust area, and extensive expertise 
matters arising trey ‘is work during the depression of 
and subsequent years. 

In addition to working closely with various 
counsel in connection with the day-to-day conduc 
many Section 77 proceedings, the above-mentioned 
the Petitioner have frequently participated 
held in chambers by the respective presidin 
conferred at length with the various Debtors' Trustees, 
Federal Railroad Administrators, institutional 
other principal creditor interests, 


and other interested parties to the pro 


r 


h 


have been called on 
evident that 
as Cor 
junder the Mortg¢ 
and expertise. 
|| sonal participation 


ij referred to above by s Keuthen, Wiegman, Byrne, 
i 
i 


| Herterich, Crane and himself gives Petitioner unsurpassed 
jj) familiarity in han ing issues common to Section 77 pro 
| ceedings. These offi 
commercial railroad 
|| operations in ini Mr. Herterich is the in- 
| dividual Trustee under many Mor and is a 
|| Director of the Texas Mexi 
| of t President's Financi 


ihe and Mr. Crane are associate members 


| American Railroads-Treasury 


| this experience made it possible 
|effectively the interests of 
| $76,000,000 principal amount o At the same 
| such experience enabled Petitioner to work closely and 
il efficiently in these proceedings with the Trustees of the 
i Debtor and assisted in the proper conduct of these proceed- 
| ings with resultant benefit to the Debtor's estate. 
ll. Petitioner has been paid by the 
| estate for all the normal services rendered as Trustee durin 


1 to February 16, 1972. These service 


| the obligor and the Petitioner prior to July 8, 1961. 


| rates were substantially less than the rates charged by 


iat 
3 


\Petitioner to other obligors duri 


much less than the rates currently cha 


jsimilar Mortgage ser under new Indentures. 


j 12. Petitioner 
,to render the extraordinary 
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ithat these services were b 


igervices. As compensation 
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ithe Petitioner feels that 


justified and reas 
ifore states that 
‘ordinary servi 

with these proceedings up to tt 
lcati as Successor Truste 
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less than $3 


lany of 


for any 


services rendered, as summarized 
the accomp 


inffidavit of a Senior Partner support 


‘their request for compensation x 0} requests the 


jallowance to the s estate of at 


Hl 
jleast the amount shown as compensation and reimbursement of 


i 
i s eos 
lexpenses in Paragraph 12 in the accompanyl 
13. The Petitioner has advanced $ 
the direct out-of-pocke 


interests. 


ategories 


Reports 


expenses between 
and New Haven 


and Washington, 


Portion o h 
Chas Manhattan Bank as 
for services of Wyer, 
$.D. Leidesdorf & Co., an 
H.J. Gross Inc. (See Anne 


Advance made to Counsel, Su 
Thacher & Bartlett 


Unbillex 


jperiod, the Petitioner re vec interest 


\i 


jpensation for the advance of s¢se funds and, accordingly, 


requests that the existing amount be repaid with interest at 


| 


16% per annum tot 


bwith the breakdown as 
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3 
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matters 


when 
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passenger service such as t! 


including 


“Six Month 
claims to their 

, a decision on which 
certain petition i to the Sup 
United States w > deni including extended judicial 
proceedin t lev with a resulting enhancement 


the rights of senior creditors of the 


i railroads 


assets of 
| paid for purposes of 
including the valuation 
| Reorganization Trustees, 
| consideration to be paid by Penn Central was first disclosed 
;to the public (including the representatives of the Bond- 
| holders) through various hearings before the Interstate 


| Commerce Commission, 


|both this Court and the United 


|\Southern District of New 
the Supreme Court of e Unite 
opposition and that of other representatives 


} 
j holders was that the value of the Debtor's assets was 
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increased by approximé 60-70 million, while the 
of consideration to be paid to the Debtor, ani its 
was enhanced by an even greater amount because, among 
things, accrued real estate taxes of about $16 million 
disallowed " and the Penn Central stock 
be paid as part o 
a guarantee (th 3 imposed by tl! 
then, in view of the reorganization of the Fenn 
itself, such stock w: i by the United States 
Court to be substantially over-valued. 
ssions with 

and Perlman and other officials of Penn Central with a view 

controversy resulting from the objections o 

and other bondholder represe 
to the price agreed to be paid £ New Haven assets and 
pursuing the matter, with certain other bondholder repre- 
sentatives, in nferences with Messrs. Saunders, Perlman 
and others i w York on four different occasions. 
Services ancillary to the foregoing cate- 

gories, including innumerable telephone conversations 
conferences with the Indenture Trustees 


Trustees and their counsel, as well as with 


other interested parties; legal research; examination of 


mortgages, leases, contracts, statements and other documents; | 


q 


examination of statues, rules and regulations, as well as 
| orders of the Reorganization Court and other courts and the 
related petitions 1d supporting papers; preparation of 


opinions, memorand orders 


itt 


e 
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and contractual and other documents; appearances before the 
various courts and the ICC; answering inquiries of Bond- 
holders and others interested in the reorganization, such as 
certain large insurance companies, which were the holders of 
very substantial am onds, and of Mr. Oscar Gruss, 
the largest individual holder of Bonds, and from time to 
time preparing and sending formal printed reports to the 
Bondholders; and many incidential and relate? matters. 

7, This Court held, in a decision dated July 28, 
1969, reported at 304 F. 1121, that counsel the 
Indenture Trustees and others entitled at the time to re- 


imbursement of expenses and to compensation might apply for 


| interim compensation and that such petitions wou-:. be 
|entertained. For convenience of reference the pertinent 


| portion of that decision (pages 1126 and 1127) is quoted 


below: 


The reorganization has presented a myriad 
of complex legal problems. The resolution of 
many have ploughed new ground. In the process 
of working these out through the adversary 
system, it has been of immense importance to 
have counsel of outstanding skill and competence 
to analyze and present the points at issue. 

Able counsel for the Commission, the Penn Central, 
the States and certain claimants against the 
Debtor's estate are, of course, not compensated 
out of the estate. Counsel for the trustees for 
the bond issues and for the First Mortgage 4% 
Bondholders Committee are, however, subject to 
the provisions of (c) (12). They have devoted an 
enormous amount of time and energy to the case, 
and the high order of their professional com- 
petence has made a very signiZicant contribution 
to the reorganization proceedings. Present 
counsel for the Trustees for the First Mortgage 
Bonds and counsel for the Trustee for the Income 
Bonds have participated since the filing of the 
petition on July 7, 1961. There have been two 
sets of counsel for the Bondholders Committee, 
one succeeding the other, and seperate counsel 
has appeared for Oscar Gruss & Son. The Indenture 


4 


ra 
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Trustees, their counsel and others who are en- } 
titled at this time to reimbursement of expenses 
and to compensation may, if counsel deem it | 
advisable apply for interim allowances, and the 
court will entertain such petitions. As Penn 
Central has assumed the Harlem River bonds, to 
| the advantage of their holders, it would appear 
that the Indenture Trustee for these bonds and 
its counsel could proceed for final reimbursement 
of expenses and compensation. 
| 


8. The scope and complexity of these reorganiza- 


tion proceedings were unprecedented. Among the novel issues 
which have been litigated by this time - for the most part 
ee for the Debtor's Estate - are: the constitu- 
tional and statutory right of a deficit railroad to obtain 
liquidacrion value for its assets, interim relief for an 
insolvent and deficit railroad to be acquired under Section 5 


of the Interstate Commerce Act, the valuation of the Debtor's) 


interests in the so-called "Grand Central Terminal Properties!,; 


(the subject of extended, independent hearings before a 


Special Master of this Court), and the proper protection of 
the rights of the seller who is not a volunteer against 
erosion of the value of securities given in payment. Many 
more years may elapse before these proceedings are concluded. 
Inasmuch as Petitioners herein have resigned as Corporate 
Trustee and Successor Individual .vrustee, respectively, and 
since a Succe2ssor Trustee has been appointed by the Re- 


organization Court, we respectfully submit that it is 


appropriate at this time that Petitioners be compensated for 


services which they have rendered herein and reimbursed for 


o 
' 


| 
| 
expenses they have incurred, including the fees and cisburs | 
ments of ST&B. In that connection, it is to be noted that the 


services began more than 13 years ago and that the Debtor has 
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not been called upon to pay (and has not paid) y amount 
‘whatsoever for th ervices rendered by Petitioners and 
heir counsel 
‘tives of the Bondholders), or in repayment of the 
'@isburseme 
9. When the New Haven filed its petition for 
| reorganization, Petitioners and ST&sB agreed, in view of 
provisions of Section 77 of the Bankruptcy Act, that ST& 
i would be legally entitled to receive as compensation for 
| services to Petitioners (and reimbursement for its expe 
| and disbursements) only such amoun j ultimately foun 
I! by the courts to be reasonably and properly reimbursable 
£ the assets of the New Haven. However, 
the event such amount was in ST&B's 
opinion grossly inadequate, ST&B would come to the Corporate 
| Trustee and ask that it be paid additional compensation out 
|of the Corporate Trustee's own funds. The Corporate Trustee 
' agreed i any such request but it was expressly 
| understood that it would be under no legal obligation to 
| comply. 


10. As more fully appears from the petition of the 


| Indenture Trustees to which this affidavit is annexed, on 
July 31, 1967 the Corporate Trustee advanced to ST&B 
the sum of $91,398.26 for partial payment on account of 


services rendered and disbursements incurred as 


herein, $90,000.00 thereof being for c 
$1,398.26 being for reimbursement of disbur 


In said petition of the Indenture Trustees it is proposed by 


therein 


rein 


i$91,398.26 and 


if he professional services rendered by 


ithe Indenture Tri : in connection 


| 


liproceeding, ti 


ithe Estate of 


Appendix 


| of expenses is made pursuant 


'(12) of the 


i 
i 
i 


‘Mortgage whi 


The Railroad Company covenants and 
agrees to pay to the Trustees from time to 
on demand, reasonable compensation (which 
not be limited by any provision of law with 
respect to the compensation of fiduciaries or 
of the trustee of an express trust) for all 
services rendered by them hereunder and also 
their reasonable expenses and counsel fees and 
other disbursements, and those of their 
attorneys, agents and employees, incurred in 
the administration and execution of the trusts 
hereby created and the oe of their powers 
and the performance of their duties hereunder. 
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The irustees shall have a lien on th 
trust estate and the proceeds thereof, prior to 


the Bonds, 
and for 


an ( set 


its comp 


i dence, if necessary, 


lentitled to compensation ! time as 


Paragraph il hereoc. This paragraph is intended 


the requirement t 49(a} of the Interstate 


| Commission's Rules of Practice, 49 C.F.R. § 1100.49(a). 


14. As required by Rule 51 of the Interstate 
Commerce Commision's Rules 
1e petition of the Indenture Trustees to which 
affidavit is annexed, (b) this affidavit, as well as 
i Appendices 1,2,3,4 and r (c) ST&B's relevant 


{time and expense records are stated to be the evidence 


|which ST&B relies in this proceeding. 
15. As required by Rule 250(4) (1) of the 


state Commerce Commission's Rules of Practice, 49 C.F.R. 


§ 1100.250(d) (1), I hereby aver that the application of 


for compensation should not have any € , adverse or 
beneficial, on the quality of the human environment. 
16. Deponent's fix hss not entered into 
agreement, expressed or implied, with any other party 
| interest in the proceeding, i Lise 1@ Yebtor, any 
creditor, the Trustees of the Debtor, or any representative 


of any of them, or with any attorney for any 
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APPENDIX 4 TO AFFIDAVIT OF HORACE J. MCAFEE 
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SERVICES RENDERED BY SIMPSON THACHER & BARTLETT 

TO MANUFACTURERS HANOVER TRUST COMPANY, AS 
CORPORATE TRUSTEE, AND TO A. FREDERICK KEUTHEN, 

AS INDIVIDUAL TRUSTEE, UNDER FIRST AND REFUNDING 
MORTGAGE DATED AS OF JULY 1, 1947, OF THE NEW 
YORK, NEW HEAVEN AND HARTFORD RAILROAD COMPANY IN 
CONNECTION WITH THE REORGANIZATION OF THAT COMPANY 


Services during period July 1, 1961 to early 1972 except 
those relating to “Six-Months Claims" and litigation before 
the I.C.C. and the Courts as to sale of the New Haven 
assets to Penn Central. 


On July 1, 1961, the New York, New Haven and Hartford 
Railroad Company (the "New Haven" or the "Railroad") failed to 
pay the interest due that day on its First and Refunding 
Mortgage Bonds (the "“Bonds"), which Bonds had been issued under 
the First and Refunding Mortgage dated as of July 1, 1947 (the 
*"Indenture") of the Railroad in the criginal principal amount 
of $95,703,700. Manufacturers Hanover Trust Company (then 
“Manufacturers Trust Company") was Corporate Trustee under the 
Indenture and A. Frederick Keuthen was successor individual 
trustee thereunder (the “Individual Trustee")*. As a result 
of the default, a number of conferences were held among 
Mr. Horace 3. McAfee, a Senior Partner of Simpson Thacher & 
Bartlett ("ST&B") and various officers of Manufacturers Hanover 
Trust Company ("Manufacturers Hanover”) the Corporate Trustee 
under the Indenture (the “Corporate Trustee") in order to be 
sure that all necessary action was taken to protect the in- 
terests of the holders of the Bonds (the “Boncholders"}. It 
*fhe Hanover Bank and Manufacturers Trust Company merged on 
September 8, 1961 with Manufacturers Trust Company being the 
surviving corporation under the name of Manufacturers Hanover 
Trust Company. Prior to the merger the Hanover Bank had not 
acted as trustee under any indenture of the Railroad and 
Simpson Thacher & Bartlett ("STsB") did not represent the 
Hanever Bank. After the merger ST&B continued to act as 


eounsel for Manufacturers Hanover and Mr. Keuther as Trustees 
under the Indenture. 
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was assumed that the Railroad would file a petition under 
Section 77 of the Bankruptcy Act and on July 7, 1961 such a 
petition was f in the United States District Court for 

“Reorganization Court”) and 
was approved Ly i by the Honorable Robert P. 
Anderson, District Judge. The petiticn stated that for the 
remainder of 1961 the Railroad would have funds of $9,262,000 
with which to meet obligations of $33,480,000, was unable to 
meet its debts as they matured, and that it desired to effect 
a plan of reorganization pursuant to Section 77 of the Bank-~ 
ruptcy Act. 

Mr. J. Ronald Wolfe, an associ “<e of ST&B who has 
since become a partner, was assigned to research various 
questions which had arisen or were expected to arise as a 
result of the default under the Indenture and the filing of 
the petition pursuant to Section 77. Among others, these ‘ 
questions related to the obligation of the Corporate Trustee 
to furnish a list of the Bondholders and related information 
to the Trustees to be appointed by the Reorganization Court 
(the “Railroad Trustees”), the right of the Corporate Trustee 
to act as a depositary of funds of the Railroad, and the 
position of the Corporate Trustee in the event the Railroad 
Trustees were to petition for authority to issue trustees‘ 
certificates. There were many telephone conversations with 


counsel for and officers of the Railroad in New Haven and 


algo with counsel for The Chase Manhattan Bank, the Corporate 


Trustee under the Indenture securing the Railroad's General 


Mortgage Income Bonds ("Chase Manhattan"). Most of the work 
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in this connection other than the research work of Wolfe 

was handled by McAfee, whe at times conferred with Mr. Oswald 

L. Johnston, another Senior Member cf ST&B, the partner with 
complete overall responsibility in connection with its repre- 
sentation of Manufacturers Hanover. As soon as the default 
occurred under the Indenture, it was necessary for Manufacturers 
Hanover to ascertain whether or not it had any conflicting in- 
terest, whether as a lender or otherwise, because it was assumed 
that if there were no conflicts it would continue to act as 
Corporate Trustee under the {ndenture. In this connection, 
Johnston and McAfee conferred with Mr. Horace Flanigan, Chairman 
of Manufacturers Hanover, as to the overall situation and as to 
the necessity for Manufacturers Hanover continuing to act for 
the Bondholders. 

Wolfe also proceeded to draft the necessary petition, 
court order and bond for the appointment of Mant facturers 
Hanover as depositary in the District of Connecticut. At the 
same time it was determined that a petition shovld be filed by 
Manufacturers Hanover with the Reorganization Court for leave 
to intervene in the reorganization proceeding. McAfee then 


began to assemble the necessary information for the preparation 


of the petition to intervene and also discussed the general 


problem of intervention with counsel for Chase Manhattan and 
counsel for United States Trust Company of New York, trustee 
under the Harlem River Division Mortgage ("U.S. Trust”). 
This activity was also directed to making certain that there 
would be no conflict cf interest in Manufacturers Hanover 
continuing to act as Corporate Trustee. This investigation 


required several conferences with officers and employees of 


«j~ 
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Manufacturers Hanover and examination of certain records 
relating to the trust. Upon completion of the petition to 
intervene (14 pages), a court order was prepared for submission 
to Judge Anderson and the subject was discussed with him at a 
conference in chambers on July 26. The order permitting the 
Corporate Trustee an Individual Trustee to intervene was 
signed September 6. 1961. 

In connection with the problem of intervening, it 
was necessary to examine the court rules and to consider the 
advisability of employing local counsel in New Haven. This 
matter was discussed with an attorney in New Haven, well- 
known to ST&B, but the problem became academic when Judge 
Anderson ruled that lawyers admitted to practice before the 
Federal Court in any of the states through which the Railroad 
ran would be permitted to appear before the Reorganization 
Court. 

On July 25, 1961 McAfee appeared in the Reorganization 
Court with the Individual Trustee at the hearing called to 
consider the appointment of trustees for the New Haven. By 
order dated July 26, 1961, the Reorganization Court appointed 
Richard Joyce Smith, William J. Kirk and Harry W. Dorigan as 
Trustees, which appointments were later ratified by the 
Interstate Commerce Commission by order dated August 2, 1961. 

One of the pressing problems of the New Haven was 
the need for immediate funds. Consequently, on July 18, 1961 
the New Haven applied for permission to issue $5,090,000 of 
Trustees' Certificates with priority over previously out- 
standing obligations. McAfee conferred with various counsel 


regarding the position they proposed to take on the application 


+4 


nd Wolfe prepared a legal memorandum 


began the preparation of a 


hearing in 
witnesses i = : osition Manufacturers Hanover. 
On August 2 he I the issuance of 
$5,000,000 of such i ¢ guaranteed under Part 
V of the Interstate mum . August 4 the Reorganiza- 
tion Court granted t! ition he New Haven obtained 
the funds. 

annell, a: } 3 of 
ST&B who has since become a partner, was assigned to research 
the law and prepare a memorandum on the right of the Reorgani- 
zation Court to authorize the Railroad Trustees to sell 
property mortgage the Indenture as security for the 
Bonds and to with : 1 proceeds upon certifying a 
like amount of net Additions and Betterments to the Corporate 
Trustee. This memorandum and the related supplemental 
memoranda required much research and a number of conferences 
among McAfee, Robert J. McKean, Jr. (an associate of ST&B who 


became a partner Ja 1, 1961 and later a Senior Partner 


of the firm) and certain officers of the Corporate Trustee 


before a decision could be reached as to the position the 
Corporate Trustee should take. 

Prior to the bankruptcy of the New Haven, the Rail- 
road had entered into an agreement with Jet Lines, Inc., a 
common carrier of petrole m products, to sell it an easement 
along the Railroad's right-of-way for an oil pipe line be- 
tween New Haven, Connecticut and Springfield, Massachusetts. 


~§- 


AIz7?7 


The sale would produce minimum revenues to the New Haven of 
$50,000 per year for 25 years and $100,000 per year for an 
additional ? if certain options were exercised. 
During the 

considered 

this proposed tra i memorandum relating to Jet 


Lines and another regardi h ) j of a warehouse 


this ti T 13 the Reorganization Court authorized 
the sale, free of 

By petition dated Septemb 1 Railroad 
Trustees I i i I n applica- 
tion to issue Tru 
principal amount of ) O On October 16 
Keuthen attended a cor n this and other matters in 
New Haven with the three Railroad Trustees and with other 
counsel involved in the proceeding and the following day 
attended the hearing before 1e Reorganization Court on the 
application, which had been reduced by amendment to $7,500,000. 
Thereafter, by order of the Commission dated December 7, 1961, 
the issuance of the Trvstees’ Certificates was approved. After 
the hearing on October 17 iiiA-ee and Keuthen attended a meet- 
ing with Mr. Gerdes Kuhbach, who was acting as counsel for the 
Railroad, and with Mr. O'Neil, its treasurer, and other counsel 
involved, to discuss the problems relating to the sale of pro- 
perty mortgaged under the Indenture and the withdrawal of the 
proceeds of such sale upon the certification of net Additions 
and Betterments. 

Throughout this period, both McAfee and McKean re- 


viewed the petitions and applications of the Railroad Trustees 


for the variety of orders necessary for the day-to-day 
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operation of the Railroad and frequently discussed them in 
advance with counsel for the Railroad Trustees. This usually 
made it possible for Manufacturers Hanover to determine its 
position before the hearing and many times made it unnecessary 
for its counsel to attend the hearing. The petititons received 
during this period included, among many others, applications 


with respect to New England Transportation Company, the abandon- 
ment of certain lines of track, the assumption of various 
equipment trust obligations, and the employment of experts 

in different locations to sell various parcels of real estate 
and unused equipment. 

On November 20, 1961, the Reorganization Court held 
a hearing to determine the use of the proceeds of the sale of 
released property. McAfee attended these hearings in New 
Haven before Judge Anderson and presented the position of the 
Corporate Trustee at the oral argument, stating that Manu- 
facturers Hanover was opposed to the petition on the grounds 
that whatever Additions and Betterments might be so paid for 
out of such funds would not provide the Bondholders with a 
security value equivalent to the cash which was proposed to be 
withdrawn. On December 29, 1961, Judge Anderson signed Order 
No. 45 granting the Trustees’ petition. McAfee then discussed 
the impact of this decision and the advisability of an appeal 
with certain officers of the Corporate Trustee and also with 
various other counsel. 

Manufacturers Hanover as Corporate Trustee was in 
possession of certain securities owned by the New Haven and 
Pledgedunder the Indenture. In December 1961, McAfee 
drafted a petition for an order providing that any dividends 
and distributions received on such stock be deposited in the 


Registry of the Court. The Court granted this petition after 


“7 
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McKean attended a hearing on it on December 18 in New Haven. 
At the beginning of 1962, McKean and McAfee gave 
consideration to the advisability of appealing from Judge 
Pnderson's adverse decision in Order No. 45 (referred to 
above) and continued to review various petitions and orders. 
On February 9, Richard Hawkins, another partner of ST&B, 
attended a hearing in New Haven on certain Trustees' petitions 
and on February 26 McKean attended a hearing in New Haven on 
certain other petitions. On February 28, McAfee attended a 
hearing in New Haven upon the petition of the Railroad 
Trustees for authority to lease 100 passenger cars from the 
Port of New York Authority and cross-examined two of the 


witnesses for the Railroad Trustees. Thereafter McAfee re- 


ceived numerous calls from other counsel and representatives 


ef Bondholders with respect to the effect of the application 
and. particularly, as to the applicability of the provisions 
of the New York tax law relating to tax relief for the year 
beginning July 1, 1962. 

During April 1962, McAfee and McKean were frequently 
consulted by Manufacturers Hanove. about the problems arising 
out of requests for the payment of coupons deposited with the 
Corporate Trustee before bankruptcy and various other facets 
of the Trustees' role in light of the bankruptcy. 

At this time it was necessary to consult with certain 
of the other counsel involved regarding the proofs of claim of 
Chase Manhattan and U.S. Trust. McKean also prepared the proof of 
claim of the Corporate Trustee and the Individual Trustee for the 
benefit of the holders of the Bonds issued untez the Indenture and 
holders of coupons and claims for interest appertaining thereto. 


The proof of claim state: that there was then due and avable 
P 


AY £0 


on the outstanding Bonds the principal amount of $99,005,100, 
plus _nterest accrued from and after January 1, 1961. 
claim was executed March 28, 1962 and duly filed. 

On April 19, 1962, the Railroad Trustees petitioned 
the Court for an order authorizing the purchase of 8,106 shares 
of stock of Boston and Providence Railroad Corporation (the 
"BEP") at $105 per share pursuant to an option granted April 28, 
1962. McAfee considered and discussed with Manufacturers 
Hanover the problems involved on this acquisition and on 
April 27 attended a hearing before the Reorganization Court on 
the application which was thereafter granted. After the hear- 
ing McAfee and Keuthen conferred with Trustees Kirk and Dorigan, 
and also with Mr. Arkush, counsel for the Committee of Stock- 
holders of the B&P. 

By April 1962, the Railroad Trustees had found the 
limitations of Order No. 45 dealing with sales of released 
property and the application of the proceeds thereof to 
Additions and Betterme:its to be too restrictive. On April 9, 
1962, the Railroad Trustees applied for an order increasing 


the limit on the total of such expenditures from $100,000 to 


$400,000. Manufacturers Hanover opposed such increase, and 


McAfee prepared and sent to the Reorganization Court a letter 
stating its position. On April 19, 1962, the Court granted 
an increase in the ceiling amount of Order No. 45, but limited 
the increase to $300,000. (Later in 1962 this amount was in- 
creased to $650,000 after a hearing on the Railroad Trustees’ 
petition.) 

On May 23, McAfee attended a meeting at the Fifth 
Avenue and 43x2 Street office of Manufacturers Hanover which 


was attended by the three Railroad Trustees and others from 


the Railroad, three officers of Manufacturers Hanover, repre- 
sentatives of certain insurance companies which were major 
holders of mortgage bonds and other mortgage trustees at which 
various topics were discussed. On November 14, a further meet- 
ing with the three Railroad Trustees was held at the same 
office at which time McAfee and twenty or more representatives 
of the Railroad and Bondholders were present. On November 3, 
McKean and McAfee attended a meeting at the 70 Broadway board- 
room of the Corpoxate Trustee with Mr. Dorigan, one of the 
Railroad Trustees, and five of his representatives, together 
with about twenty other representatives of insurance companies 
and other Bondholders to discuss. among other problems, the 
release of property and the withdrawal of proceeds against the 
certification of net Additions and Betterments. 

In connection with the funds in the released property 
account, Cannell was asked to consider the status of the lien 
of the Corporate Trustee if funds in excess of $300,000 were 
withdrawn and also the request of the Railroad Trustees for 
the release of certain funds deposited prior to bankruptcy. 

It was decided to oppose any such request. 


Since the Corporate Trustee held certain securities 


owned by the New Haven, it was necessary for Cannell to 


examine and analyze proxy statements and other communications 
from several companies at various times during the year. 

Also in connection with the use of proceeds of the 
sale of released property, certain questions arose regarding 
the use of payments on the equipment trust obligations for 
credit against property sold for scrap. This entailed 
McKean's attendance at two conferences and legal research by 


Cannell. 


Ce ee ee eS 


* 


Alege 


During this period, McAfee considered the question 
whether funds in the Corporate Trustee's hands prior to bank- 
ruptcy were subject to the lien of the Trustee's Certificates, 
of which $12,500,000 had been sold up to that point. All of 
the foregoing necessitated detailed examination of the Inden- 
ture as well as voluminous case law by McAfee and Cannell 
to prepare for conferences among the parties at which McAfee 
presented the position of the Corporate Trustee. On October 


@, 1962, McKean and McAfee attended a conference of the re- 


' 
presentatives of all parties to the reorganization at the 
office of Manufacturers Hanover and presented the position 

of Manufacturers Hanover that funds in its hands as Corporate 
Trustee prior to bankruptcy were not subject to the lien of 
the Trustees' Certificates. At the same time, certain other 
questions were discussed including particularly a question 
regarding the sale of properties of New Haven subsidiaries. 

It was the view of Manufacturers Hanover that such sales and 
the use of any proceeds thereof should be restricted in order 
to protect the Bondholders' interests. fter this discussion, 
it was decided to apply for a hearing before the Reorganiza- 
tion Court regarding these matters. The hearing on this 
question was held con November 20 and McAfee argued the 
position of the Corporate Trustee. 

During June 1962, the Railroad Trustees came to the 
conclusion that it would be desirable to include the New Haven 
in the proposed New York Central-Pennsylvania Railroed Company 
merger and applied for leave to file a petition to intervene 
in those hearings with the I.Cc.C. This petition was granted 


on June 19, 1962, and McAfee attended the hearings thereon in 


New Haven after a discussion with Professor James Nilliam Moore, 
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the Railroad Trustees Counsel. Thereafter McAfee and 
McKean considered the possibility of Manufacturers Han- 
over's intervention in the I.C.C. merger hearings. 
The Railroad Trustees on October 18 applied to 
the Reorganization Court for an order directing that certain 
funds held by the United represenzing distributions 
on Flood Loan Collateral >1i tc the reduction of the 
outstanding principal of the Railroad's Flood Loan notes. 
After considerable research by Wolfe into the rights of the 
pledsee of collateral for such notes, it was decided that 
Manufacturers Hanover would not oppose such an order. 
McAfee, and at other times McKean, continued to 
attend varicus hearings in New Haven before Judge Anderson 
on the petitions of the Railroad Trustees and other parties. 
These appearances generally involved review of the subject 
y¥ : legal points that 


might be in dispute, a discussion with one or more officers 


Pa 


of Manufacturers Hanover and at times with representatives 

of other interested parties, as well as a minimum of a half- 
day's time in New Haven. Frequently, the preparation of testi- 
mony and the examination or cross-examination of witnesses 
would be required as well. In addition to court appearances, 


McAfee, McKean and Cannell, and occasionally other associates 


of ST&B, attended frequent conferences in New York City and 
elsewhere among the various parties to facilitate the under- 
standing of divergent points of view. They also engaged in 


a continual review of the many petitions to and orders of the 


Reorganization Court which arose in the more or less regular 
course of the r¢organization, in order to protect the interests 


of the Bondholders. This required frequent telephone conversations 
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and conferences with counsel for the Railro..d Trustees and, 

at times, other representatives of Bondholders in order that 
the Bondholders’ interests might be protected without obstruc- 
ting or delaying the work of the Railroad Trustees or the 
Reorganization Court. 

On October 8, McKean and McAfee attended a meeting 
at the office of Manufacturers Hanover with certain of its 
officers and certain officers of and counsel for Chase 
Manhattan and seven representatives of the Railroad to dis- 
cuss the 3ale of property and the withdrawal of the proceeds 
thereof, including proceeds of property released prior to 
bankruptcy and, among related questions, whether equipment 
trust payments qualified as Additions and Betterments. On 
November 5, they also attended another conference on substan- 
tially the same subjects, including the Railroad's Report No. l 
on expenditures for Additions and Betterments and sales of 
property. At this conference representatives of the Railroad 
ana of Manufactuxers Hanover and Chase Manhattan were present. 

During the remainder of 1962 the work of McKean and 
McAfee consisted primarily of a continuing revie* of certain 
petitions and orders and consideration of ¢t problems pre- 
sented thereby. One problem resulted from the proposed de- 
listing of the Bonds and the common stock of the Railroad. 

The matter of de-listing was discussed with officers of 
Manufacturers Hanover, counsel for the Railroad Trustees and 
representatives of the New York Stock Exchange. 

At the beginning of i963, 
proposed to withdraw from the Registry of the Court some 
$260,000 of the proceeds of the sale of obsolete loco- 
motives and gondola cars. McKean began research and dis- 


cussions to formulate the position of Manufacturers Hanover 


regarding this proposal and discussed the matter with McAfee. 
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The legal questions involved determination of the precise 


term “equipment” under the Indenture and the 
=f r 


Generali Income ™o ge application of different 


restrictions therein h se of proceeds gen rated by 

the disposal of each ty of “equipment”. This involved 
detailed analysis of the indentures involved, as well 

as applicable case law, and conferences with counsel for 

the Railroad Trustees and representatives of Chase Manhattan. 
Over the next two months, these efforts resulted in reach- 
ing positions mutually acceptable to the Railroad Trustees 
and the trustees under the two system mortgages. 

On February 20, 1963, the Railroad Trustees pre- 
sented a petition to the Court requesting the withdrawal of 
the funds. By joint cross-petition dated February 25, 1963 
of Manufacturers Hanover and Chase Manhattan, the petitioners 
asked the Reorganization Court, in passing upon the petition 
of the Railroad Trustees, to determine the several questions 
relating to the term “equipment” which were set forth in the 
joint cross-petition. On March 18, 1963, McAfee attended 
the hearing before Judge Anderson in New Haver on the 
petitions. The order of the Court, signed on March 21, 1963, 
ratified the positions of the petitioners and directed the 
payment of $259,143.45 to the Railroad Trustees. 

In the early part of 1953, the Railroad Trustees 
sought court approval to extend the lease with the Port of 
New York Authority, which had been entered into pursuant to 
Order No. 81 dated February 28, 1962, to include an additional 
50 multiple-unit commuter cars during 1963. McKean conferred 
with officers of the Corporate Trustee to determine its position 


as to this additional lease and discussed the matter with 


McAfee and certain counsel other parties including 
Profess M ‘. 1¢ o the terms of Order No. $31, as 


et: 


supplemented, decision had to be reached by the Reorgan- 
ization Court prior to January 31, 1963. * During this 
period McKean and » fee examined the lease, its proposed 
amendments and the draft notice and court order, making 
suggestions and revisions reflecting Manufacturers Hanover’s 
position. On January 28, certain changes were made in the 
draft lease to accommodate certain objections of Manufacturers 
Hanover. On January 29, McAfee attended the hearing in New 
Haven before Judge Andersen and stated the pesition of 
Manufacturers Hanover in opposition to the application. 

On January 31, 1963, the Reorganization Court 
handed down its decision approving the leasing of 50 addi- 
tional commuter cars, predicated on the satisfaction of 
certain conditions, and over the next week McAfee discussed 
the impiications of this order with the other parties who 
had opposed the application. Part of the Court's decision 
included the deletion of restrictions against terminating 
sertain portions of the New Haven's commuter service. At 
this time, McAfee began considering with Manufacturers Hanover 
the possibility of appealing the Reorganization Court's order, 
but the question became moot on February 11 when the Port 
Authority informed all parties that it would not accept the 
conditions to the lease imposed by Judge Anderson and exer- 
cisea its option to terminate the lease without liability. 

The termination of the lease resulted in a bill 
introduced in the New York State Senate in Albany, to amend 


the New York State Real Property Tax Law to eliminate the 


Trustees 


AG 


learned that 

and no longer posec « hreat to the Railroé However, all 
interested parties s C t heir great sur~ 
prise, 


a new tax 


parties bent every effort to prevent passage of the biil. 
After appropriate consultation McKean prepared and sent 4 
telegram to the Chairm f : i Committee stating such 
opposition. 

Work by both McAfee and McKean against passage of 
this bill continued but the bill was approved on Aoril 5, 
1963. On April 10, a meeting was hela at the office of 
Manufacturers Hanover between certain of its officers and 
its counsel and various ccunsel and other representatives 
of the Bondholders and other creditors to consider the 
problems presented by the bill and to set up a conference 
with the Railroad Trustees as to the effects of the bill 
and as to related matters. At the same time, McKean 
assisted in preparing a uniform letter presenting the 


position of Manufacturers Hanover, Chase Manhattan, and 


U.S. Trust regarding the tax bill. On April 24, McAfee 


attended a meeting with Mr. Smith, one of the Raiiroad 


Trustees, and representatives of the other interested 
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the Governor 


ight be 


the Railroad's 


the Railroad's 
Authe y to . } Ax Gil it no agreement 


ever reached. 


asked to examine 
to whether or not Manufacturers Hanover 

could refuse © so. McAfee supervised this matter while 
also investigating with Robert Blanchette, counsel for the 
New Haven, and Professor Moore the possibilities for paying 
the New York real estate taxes. If $600,000 of such taxes 
could be paid, the Railroad would be entitled to the bene- 
fit of a tax credit of $2,000,000 and McAfee began pursuing 
this approach with representatives of Chase Manhattan and 
U.S. Trust and the Port Authority. On July 1, McAfee discussed 
with Mr. Gerdes Kuhbach, the Director of Finance of the Port 


Authority, certain matters relating to the proposed leasing 
Y prop 


of cars and the effect of the punitive tax law rushed through 


the legisluture at the end of its last session. On July 8, 
McAfee took up this and cther matters in a conference at 
Trustee Smith's office with the Railroad Trustees and various 


other counsel. 


connection 


adjacent to and 14 Central Terminal. In 
connection with that case, a question arose as tc the com- 
pensation of the Railroad's special counsel. Anthony Fletcher, 
another associate of ST&B, assisted in the legal research on 
the power of the I.C.C. to fix legal fees of attorneys for 

a Railroad undergoing reorganization pursuant to §77 of the 


Bankruptcy Act. McAfee also reviewed this research and con- 


sulted with McKean on the position to be taken by Manufacturers 


Hanever on the application by the attorneys who had represented 
the Railroad in the Biltmore case % conference was held on 
July 23 at the office of Manufaccirers Hanover among various 

of its officers and McAfee and counsel for other parties to 
discuss the foregoing and also the situation resulting from 

the decision of the Railroad Trustees not to terminate the 

West End commuter service. On August 23, McAfee attended a 
conference in New Haven with Professor Moore and Mr. Blanchette 
regarding the proposed settlement for $75,000 of the claims of 
New York Central to the proceeds of its Biltmore judgment and 
also as to the jurisdiction of the I.C.C. over the fees of 
counsel involved in the Biltmore case. 
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Thereafter he attended ! ing > :age Anderson 

on these matters and stated 1€ i f Manufacturers 

Hanover. : it im McKe ; the proposec 
ief of tailroa i p< ion the petitior 


PZ 


United States to offset the pro- 


conference at 

the office of Trustee Smith with Trustees Smith and Dorigan 
and Professor Moore as well as officers of the Corporate 
™rustee and counsel for the Committee to discuss possible 
action to expedite the reorganization. On October 4, 
McAfee attended a meeti at Manufacturers Hanover with 
its officers, officers of Chase Manhattan and their counsel 
and counsel for the First Mortgage Bondholders Committee 
(the “Committee") as to the problems facing the Bondholders. 
Finally, in February 1964, both the United States and the 
New York Central settled their claims for substantially 
smaller amounts than originally asked for and withdrew ali 
remaining claims. 

In October of 1963, the Department of Justice 
announced its opposition to the proposed New York Central- 
Pennsylvania xailroad merger. Since this merger was deemed 


to be in the best interests of the Bondholders if the New 


Haven could be included therein, McAfee began consulting with 


Professor Moore and with officers of Manufacturers Hanover, 
Chase Manhattan and U.S. Trust and their counsel as well 

as counsel for the Committee on the impact of the opposition 
of the Department of Justice. A meeting to discuss the 
problem and possible approaches of the parties was held at 


McAfee's office on October 9 at the request of Professor Moore. 
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Meanwhile, the B&P had 


line between 
The New Haven 
under a lease 
he approval of the Reorganization 


it was this rejection which forced the 


last three month 
considerable 
involving B&P and 
December 23, 1963, 
Reorganization Court for pe mission to support 
the B&P Stoc!} j Committee. 
numerous cenferences with officers of Manufacturers Hanover, 
and the various counsel for the other parties were necessary 
in connection with the R&P matter; these conferences and 
other work concerning the B&P matter contin 
the remainder of 1963 and well into 1964. 
this development was that for a con 
period of time McAfee and McKean and 
working with them were looking after the 


facturers Hanover and the Bondholders in two separate 


simultaneous Railroad reorganizations. 


During December 1963, the Providence Produce 
Warehouse Cs., a wholly-owned subsidiary of the New Haven, 
announced that it would make partial 
its outstanding notes 
of $250,000. 
permission to take that payment and 
chase of Harlem River Division Bonds, McAfee begin con- 
ideration of the question a ) whether such funds were 
not required to be paid into Registry of the Court and 
conferred with Blanchette in New Haven on the question of a 
lien by the Corporate Trustee on the $250,006 payment. A 
conference was held on January 6, 1964 among the var.ocus 
parties to discuss the positions to be taken and stipula- 
tions to be made at a hearing to be held on January 10. 
such hearing, Judge Anderson authorized the Railroad 
Trustees to receive the $250,000 interest payment without 
the same having toe be paid into the Court Pegistry. 
During February and March 1964, McAfee was con- 
cerned primarily with the continuing matter of the S&P 
reorganization, while McKean prepared a memorandum in 
opposition to the application of Sullivan & Cromwell for 
$300,000 in fees for services as special counsel to the 
Railroad in the Biltmore litigation. Such application 
had the support of tne Railroad Trustees and was granted 
by the Reorganization Court on February 26, 1964, after a 
hearing before Judge Anderson on February 24 which was 
attended by McKean who presented the position of the 
Corporate Trustee. At the request of the Court Manufacturers 
Hanover waived its right to appeal the determinatior of the 


fee, all other parties heaving also waived such right. Prior 


thereto, McAfee and McKean had held an ail-day meeting 
at the office of Manufacturers Hanover with Professor 
Moore, officers of Manufacturers Hanover and represen- 


tatives of and counsel for all parties regardi 
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fee application and several matters relating to the B&P 
reorganization. 

On March 2, 1964, Judge Anderson held the first 
New Haven hearing with respect to the petition of the 
Railroad Trustees to support the B&P Pian of Reorganiza- 
tion. McKean attende i and presented 
the pesition of the Corporate this time, 
several miscellaneous petitions and orders in the B&P 
matter had to be reviewed, including papers :m an action 
to quiet title to certain properties of the BaP. By 
order entered March 18, Judge Anderson permitted the 
Railroad Trustees to support the proposed B&P Plan. 

In late March 1964, the Railroad began negotia- 
tions to lease 75 to &0 cars from the Port Authority. 
Such a lease, if consummated, would result in favorable 
tax consequences to the Railroad. These negotiations con- 
tinued through June, at which point McAfee began examining 
the proposed lease, ccmparing it with eariier such docu- 
ments, and discussing various problems that his review of 
the lease raised with Professor Moore. On June ll, Judge 
Anderson held a pretrial conference with the varicus parties 
including Mr. Goldstein and Professor Seligson, counsel for 
Port: Authoriv,. to discuss the proposed lease of 89 new 
ana the related rehabilitation program for up to 100 of 
Railroad's old cars. McAfve was present at this conference 
and thereafter prepered a memorandum analyzing the advantages 


and disadvantages of the proposed lease and rehabilitation 


Ee 


program. On June 16, four officers of Manufacturers Han- 
McAfee and representatives of 
meeting with 
three Railroad Trustees at which the proposed iease and 
rehabilitation } n, as well as the negotiations with 
Penn Central and the problems relating to the BaP 
@iscussed. Later in the day it was learned 
lease would net be signed because of the request of 
Port Authority for a provisicn in the lease which could 
not be accepted by the Railroad Trustees. Later in the 
month the Port Authority receded from its position and the 
negotiations conti ig point McKean reviewed the 
petition of the Rail st : the 
lease which was filed with Judge Anderson on June 24, 1964. 
On June 30, Mcffee attended a hearing in New 
Haven before Judge Anderson on the proposed lease, after 
which an order was entered approving it as to 80 new cars 
and 50 rehabilitated cars. However, the Court imposed as 


conditions subsequent to the lease a requirement that the 


Railroad conclude appropriate contracts with the State of 


Connecticut and Westchester County for sharing the expenses 


cf commuter service in those areas prior to September 20, 
1964. On Seprexter 21, the Board of Supervisors of West- 
chester County rejected a proposed contract with the Rail- 
road, and on September 28, Mcafee attended a hearing before 
Judge Anderson in New Haven at which the Court determined 
that the conditions subsequent had not been perfor 7d and 
the lease was thereby terminated. 
During July and August of 1964, McAfee and 
McKean continued work on the 3gP matter, including exam- 


ining the changes in the reorganization plan proposed by 
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various parties, while McKean was concerned with a pro- 
posal of the Railroad to abandon a portion of the Cape 
Cod line. A hearing was hela on the latter matter on 
July 27 which McKean attended on behalf of the Corporate 
Trustee. At this point, another associate of ST&B, 
Martin D. Krall, spent a number of hours investigating 
and preparing a memorandum on the general powers of the 
I.c.C. in a reorganization proceeding, with particular 
reference to directing the abandonment of certain portions 
of the Railroad's service pursuant to a plan of reorgani- 
zation. On August 4, McAfee attended a meeting at The 
Chase Manhattan Bank with Trustee Dorigan and Professor 
Moore and with representatives of The Chase Manhattan 
Bank and United States Trust Company regarding the B&P 
Plan of Reorganization, particularly with respect to the 
"windfall" provisions and certain other proposed amendments. 
On September 21, McAfee attended an all-day 
meeting in New Haven with Trustee Dorigan and counsel for 
the various parties, including the B&P and the United 
States Government, to discuss changes in the proposed 
reorganization plan for the B&P. The next day, he reported 
the results of the meeting and the changes adopted to 


Keuthen, who had heen uneble to attend. 


On November 17, McAfee and certain officers of 


the Corporate Trustee attended a meeting at its Fifth 
Avenue Branch with the Railroad Trustees and their counsel 
and the: representatives of the various parties in interest 
to hear a report by the Railroad Trustees on the subject 
of obtaining funds to complete the B&P reorgarization, 

the negotiations with Penn Central and, of most signifi- 


cance, the opinions of the 


value of the Grand Central Terminal properties to the 
Railroad. Afterwards, a4 second meeting was held with 
various officers of the Corporate Trustee to discuss 

the views of the Railroad Trustees 4s to the value of 

the Grand Central properties and its bearing on the prob- 
lems of reorganization and to consider the position of 
the Corporate Trustee in the final stages of the B&P 
proceedings. 

Thereafter, Professor Moore ana@ Mr. Corbin, one 
of his associates, discussed with McAfee the possibility 
of using funds in the Court Registry to complete the New 
Haven's acquisition of the B&P. Also under discussion 
at this time was the question of the proper valuation ef 
the B&P's assets. McAfee's review of the B&P reorgani- 
zation proceedings extended on into 1965. He continued 
to discuss the many changes in the B&P plan with various 
parties, and considered, with the officers of the Cor- 
porate Trustee, the various problems of the Railroad's 
commuter service as a result of the termination of the 
conditional lease with the Port Authority. 

As an outgrowth of the Approval by the Reorgani- 
zation Court of the Plan of Reorganization of the B&P, two 
installment payments of $150,000 each were made by the New 
Raven in 1964 and 1965 to the United States as part of the 
installment plan to pay off the B&P's obligations. These 


payments were mace from the New Haven's treasury and on 


May 7, 1965, the Reorganization Court approved the Rail- 


road Trustees’ application to reimburse that treasury by 
drawing $300,000 of proceeds from the sale of released 


property deposited in the Registry of the Court. 


During the first quarter of 1965, two matters 
arose which were of great importance to the continuation 
of service by the New Haven. First, it pecame known that 
negotiations between the Railroad Trustees and the Penn- 
sylvania and New rk Central railroads had reached the 

t that an offer to the New Haven for inclusion in 
the proposed Penn Central merger was about to be made. 
Second, cn January 18, 1965, the Railroad Trustees peti- 

ed the Reorganization Court for permission to insti- 
gs before appropriate public bodies to 


1e all passenger service by the New Haven. 


fter a hearing in New Haven on February 4, attended by 


McAfee, Judge Anderson, on February 15, granted permission 
to pursue that possibility. Prior to that decision, 
Mchfee had met with officers of the Corporate Trustee to 
discuss the position that should be taken by the corporate 
Trv.stee on this application of the Railroad Trustees. A 
second conference was heid with various counsel in New 
Haven immediately prior to Judge Anderson's hearing. 
After the order was handed down, McAfee analyzed the 
Court's decision and discussed his conclusions with 
Keuthen and Blanchette. 

The possibility of inclusion of the New Haven 
in the Penn Central merger immediately involved McAfee 
in conferences with Blanchette in New Haven and in the 
opening phases of the question of valuing the assets of 
the New Haven - a question chat was not ultimately re- 
solved until after several years of highly complex liti- 
gaticn which reached the Supreme Court. One problem that 
arose immediately in that context (i.e., about February 


15) was that the Railroad Trustees were unwilling to 
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discuss with McAfee and counsel for The Chase Manhattan 
Bank the information that was being furnished to them by 
the Penn Central. On March 31, the Penn Central offer 

mace public at a press conference, and McAfee and 
McKean met to discuss the pros and cons of the offer 
from the standpoint of the Corporate Trustee. On the 
same day, an associate at the .irm's Washington office, 
Thomas Carney, obtained a copy of the I.c.C. hearing 
examiners' recommended decision on the proposed Penn Cen- 
tral merger and forwarded it to McAfee, who began to 
analyze it anc then proceeded to discuss its impact with 
officers of the Corporate Trustee and various of the 
other counsel. 

The discussions of the Examiners Report and 
meetings with the Railroad Trustees to learn more about 
the Penn Central offer by both McAfee and McKean continued 
through April and May of 1965. At this point, McAfee, 
tcKean, officers of the Corporate Trustee and other coun- 
sel began to formulate their objections to the Penn Cen- 


tral offer, which became the subject of voluminous litiga- 


tion and are discussed infra, under "Hearings on the Sale 


of the New Haven to Penn Central”. 

From the difficulty McAfee and counsel for Chase 
Manhattan had experienced in cbtaining information from 
the Railroad Trustees concerning the Penn Central offer, 
they concluded that she indenture trustees were not being 
sufficiently consulted as to the important decisions that 
would have to be made about the Railroad's future. There- 
fore, they decided to request that the indenture trustees 
be kept more fully informed by the Railroad Trustees and 


on April 27 discussed the matter with Professor Moore and 
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Mr. Blanchette at the Fifth Avenue Branch of Manufacturers 
Hanover. 

On June 16, McAfee, McKean and counsel fer the 
other parties including Messrs. Moore, Blanchette and 
Mr. Joseph G. Auerbach, the Railroad Trustees' Special 
Counsel, met with Judge Anderson in his chambers to re- 
quest that certain information be furnished to the repre- 
sentatives of the Bondholders and certain studies be made 
in connection with the evaluation of the Penn Central offer 
by the Court and the I.C.C. and as to the procedure to be 
followed. The various parties (other than the Railroad 
Trustees) also concluded that it would be in their best 
interests to have two appraisers make an independent 
valuation against which the offer of Penn Central might 


be judged. Whiie no immediate action was taken in this 


regard, by late 1966 Wyer, Dick & Co., who had been con- 


sulted as to this possibility on several occasions during 
1965, were retained, with the permission of the Reorgani- 
zation Court, to study possible operation cf the New Haven 
as a freight-only Railroad. Their report was ultimately 
put in evidence at the I.C.C. Inclusion Hearings in oppo- 
sition to certain studies undertaken by the Railroad 
Trustees. This matter, as well as the question of the 
general position of the Corporate Trustee with respect to 
the Penn Central offer, necessitated frequent trips to 

New Haven by McAfee and McKean to confer with Moore and 
Blanchette, as well as counsel for the various other inter- 
ested parties, and to attend hearings before Judge Anderson. 
These hearings also involved the continuing efforts of the 
Railroad to find a solution to the commuter service problem 


both in New York and in Boston. 
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On July 30, 1965, the Reorganization Court 
approved a new agreement insuring continued "East End" - 
i.e., Boston - commuter service at a hearing attended by 
McAfee. Though new proposals for the "West End" - or 
New York - service involving sale and leaseback of cars 
to the Port Authority together with federal and state 
subsidy programs were being discussed, the problems 
created by the voiding of the earlier New Haven-Port 


Authority lease and resultant loss of tax credits con- 


tinued. McAfee reviewed the papers and drafted court 


orders for the new proposed arrangement and reported on 
his conclusions to officers of Manufacturers Hanover. 
While James W. Collier, another associate of ST&B, began 
the basic research on the questions of priority of the 
claims of six-month creditors (hereinafter discussed), 
McAfee and McKean continued to analyze the Penn Central 
offer and confer with Moore ana Blanchette as well as 
keeping Manufacturers Hanover up to date on developments, 
such as the proposed sale of Boston's South Station by 
the Railrcad Trustees. In the interest of keeping the 
Corporate Trustee and the Bondholders. as completely in- 
formed as possible, another associate of ST&B, J. C. Moore, 
was assigned to review all correspondence, petitions and 
court orders in the first 1-1/2 years of the reorganization 
proceedings. He also began an analysis of §5(2) of the 
Interstate Commerce Act, which eventually became one of 
the key elements in the Inclusion Hearings hereafter 
discussed. 

During November and December 1965, McAfee, with 
the assistance of his associate Moore, studied rhe progress 


of the I.c.C. hearings in Penn Central merger with 


pony 


regard to their possible effect on any eventual inclusion 
of the Nev in the merger. Of special concern to 
Mcafee was Wyer's advice that the so-called "Finch Study” 
prepared by Finch and others of the New Haven staff would 
show a deficit operation of the Railroad even on a freight- 
only basis. cAfee consulted with Keuthen and counsel for 
the other indenture trustees to formulate a position to 
counteract any possible ill-effect of the Finch Study on 
the inclusion of tne New Haven in the merged Penn Central 
operations and expressed his concern ana@ che concern of 
others about the Finch Study in an extended telephone con- 
versation with Auerbach. He and counsel for Chase Man- 
hattan also expressed this concern to Professor Moore at 

a meeting in New Haven following the hearing on “he six- 
month claims. A few days later McAfee flew to Washington 
for a conference with I.C.C. Commissioner Tucker ani Trial 
Examiner Welsh to get their approval to introduce wWyer's 
proposed report on the New Haven as a "freight-only" raii- 


road in opposition to the Finch Study. McAfee then pro- 


posed to Auerbach that a joint freight-only study be made 


and introduced before the I.C.C. but this proposal was 


rejected by Auerbach after talking to Trustee Smith. 
On December 1, McAfee attended the cpening 
session of the I.C.C. hearings in Washington on the 
discontinuance of passenger service by the New Haven, 
and made a brief oral argument in favor of intro- 
ducing Wyer's Study. On December 3, the Railroad 
Trustees introduced Finch's testimony and study. Con- 
sideration of the problem of the freight-only studies 


continued during January 1966, and on January 18, McAfee 
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ecuested time at the oral argument of the passenger service 
iscontinuance hearings before the I.C.C. to present the 
of the Corporate Trustee. On January 30, 1966, 
began to prepare to cross-examine Finch as to his find- 
McAfee went to Washington anc 
in the argument . Hear- 
ing Examiner Welsh in the passenger train discontinuance case. 
At that point (February 11) it became necessary to 
ask Judge Anderson to extend the scope of his previous order 
authorizing the Wyer Study, since the area to be covered had 
expanded greatiy due primarily the testimony of Finch 
before the I.C.C. After discussing the problers with Wyer 
and certain officers of the indenture trustees McAfee, 
McKean and other in nelu it would be necessary 
to do a "savings" and a “traffic” study of the New Haven, 
as well as the originaliy contemplated 
A conference of the various parties with regard 
studies to be made was held on the morning of March 8 anc in 
chambers with Judce Anderson in the afternoon. 
On April McAfee was informed by Carney 


of the decision of the I.C.C. to continue the New Haven's 


passenger service on a long-haul basis, and of its simulta- 


neous approval of the Penn Central merger. Carney obtained 
copies of the decisions. Over the next few days, these 
decisions were reviewed in detail by Albert X. Rader, Jr., 
another associate of ST&B who has since become a partner, and 
McAfee, who then discussed the position to be taken by the 
Corporate Trustee with its officers and counsel for the other 
parties. 

Meanwhile, Bader had begun consultations with 


McAfee as to the presentation of Manufacturers Hanover’s case 
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at the forthcoming hearings on the Railroad Trustees’ contrac 
with Pennsylvania and Central dated April 21, 1966, for the sale 
of the New Haven assets. Bader's study and analysis of this 
contract continued throuchout the spring of 1966 and was 
summarized in a memorandum for McAfee as to the course that 

be pursued by the Corporate Trustee and other representative: 


of Poncholdéers both in the light of the proposed contract and th 


the tax partners of STSB, to consider ard discuss with him 
of Manufacturers Hanover the tax benefits which might 
o Penn Central if a merger could be effected an saTLi= 
cularly, if the tax losses of the New Haven could be carrie¢ over 
n Central which at that time was expected to be a profitable 
lso, at this time the effect of the t.c.C..'6 decision 
abandonment case was considered in the light of the 
future plans. On May 9, a conference was hele at 
a@town office of ST&B with Wyer and one of his associates, 


counsel for Chase Manhattan and the Committee and McAfee and 


to consider the necessity of any further studies by Mr. 


Gn May 18, 1966, t'cAfee and Bader attended a meet- 
ing at the ST&B mictown office with representatives of Chase 
Manhattan, U.S. Trust, Oscar Gruss, who represented the largest 


single block of New Haven First Mortgage bonds and the Committee, 


as well as representatives of Wyer, Dick to discuss the proposec 


studies to be made by Wyer. A further meeting at the same office 
was held on May 24th among Bader anc McAfee and counz#1l for the 
Railroad Trustees, Chase Manhattan, U.S. Trust and the Committee 
to discuss the contract of sale of the New Haven assets to Penn 
Cer.tral ané related matters. 


On June 1, 1966, McAfee attended a press conference 


in New Haven at which the New Haven Trustees announced that 
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Penn Central would take the New Haven assets under the contract 
as written, despite the obligation imposed on the New Haven by 
the I.C. C. to continue the passenger rvice. 
21, 1966, McAfee and Bader attended a meeting 
Manufacturers Hanover with various officers 
Wyer and counsel hase Manhattan, re- 
study to be made by 7 ar associates 
he "freight-only” study and inaking the "“savings' 
study and also as to the "liguidation study" being made by th 
Trese matters had been the subject of a 
meeting at the Bank the preceding day attended by McAfee and 
Bader and several Bank officers. On June 23, 1966, McAfee met 
with counsel for Chase Manhattan at the ST&B midtown office to 
studies being made by Wyer and his associates and 


related matters and also with respect to the pending petition 


and order relating to Providence Warehouse Co. On June 24, 1966, 


McAfee met at his office with counsel for Gruss and counsel for 
the Committee recarding the suggestion of Gruss that the lien of 
the mortgage not be released on sale to Penn Central and that 

we move before the I.C.C. to have the New Haven included at the 
time of the Penn Central merger. Later McAfee discussed these 
matters at a meeting with counsel for Chase Manhattan. 

Cn July @, 1966, Moore and Blanchette and several 
representatives of the Railroad met at the STSB 350 Park Avenue 
office with McAfee and with counsel for Chase Manhattan, the 
Committee and U.S. Trust to discuss, among other things, the 
procedure to be fcllowed with respect to hearings on the pro- 
posed sale of the New Haven assets to Penn Central and the liqui- 
cation study being made by the Railroad Trustees. On July 18, 
McAfee discussed these matters with Moore and Blanchette in New 
Haven following a hearing before Judge Anderson on the six months 
claims. On July 25th, McAfee attended a meeting at the offices 


of Manufacturers Hanover with officers of the Bank, Gruss and his 
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associate and his counsel regarding th2 inclusion of the New 
Haven in Penn Cental at the time ©" the merger, as well as 
the liquidation value cf the assets to be sold and the possi- 
bility of direct negotiation with Penn Central. 

On September 8, 1966, McAfee met at the 
Manufacturers Hanover with officers of the Bank and with Gruss 
and his counsel regarding the suggestion of Gruss that the Bond- 
holder representatives go to Penn Central directly and suggest 
that they increase their offer. On September 27, 1966, McAfee 
and Bader attended a meeting at Manufacturers Hanover with 
various Bank officers, as well at attorneys for Chase Manhattan, 
U.S. Trust, the Committee and Gruss, as to the Trustees’ appli- 

! 
cation proposing e two-step plan of reorganization and, parti- 
cularly, the position of ©’ ase Manhattan and others which was 
in opposition to the two-step plan. 

On October 3, 1966, McAfee attended a meeting at the 
offices cf Manufacturers Hanover with officers of the Bank and 
with two officers of Metropolitan Life Insurance Company, one 
of the largest holders of Bonds ("Metropolitan Life"). to Gis- 
cuss certain problems relating to the proposed two-step plan 
of reorganization and on the same day discussed some of these 
problems on the telephone with counsel for the Railroad Trustees, 
Chase Manhattan, U.S. Trust and Gruss. On October 4, McAfee 
and Bader met again with officers of the Bank to discuss the 
position of Manufacturers Hanover with respect to the Railroad 
Trustees’ petition for Order No. 404, which contained the 


Railroad Trustees' request for authorization to file with the 


I.C.C. a plan of reorganization whereby the inclusion of sub- 


stantially all the properties of the New Haven in the Penn Central 


would-be effected by the sale of such properties. On October a5 
McAfee and Bader attended a further meeting at the offices of 
Manufacturers Hanover with Bank officers, Gruss and his counsel 
and members of the Committee and their counsel to discuss the 
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objections of the Committee to a two-step plan of re- 
organization. Shortly after this meeting McAfee and Bader 
completed the revision of the answer of Manufacturers Hanover 
to the Railroad Trustees' petition for order No. 404, which 
supported the two-step plan as Manufacturers Hanover has done 
from the beginning. A copy of the proposed answer was sent to 
counsel for the Railroac Trustees, Metropolitan Life Insurance 
Company, the Committee and Gruss for their information. 

Or Octcker 10, Bader attended a hearing before 
Judge Anderson in New Haven on the Railroad Trustees' 
petition for order No. 404 and at the hearing stated the 
position of Manufacturers Hanover. This position was that 
while Section 77 may not contempiate a situation such as 
that facing the New Haven it would seem appropriate and 
necessary that a two-step plan of reorganization be used in 
such a case to avoid delay in transfzrring the assets (and 
cutting off the losses.) Such a plan would provide first for 
the fixing of the consideration to be paid by Penn Central for 
the New Haven assets. Thereafter, the plan could deal with the 
treatment of the consideration as between the various classes of 
creditors. As indicated above Manufacturers Hanover had from 
the ou’set supported a two-step plan of reorganization whereas 
such a plan was opposec by Chase Manhattan, the Committee and 
Gruss,who later took an appeal from Judge Anderson's order to 
the U.S. Court of Appeals for the Second Circuit. On May 29, 
1967, that court handed down its decision which held that it 
was premature to pass upon the objections to the two-step 
plan although it cculd be filed with the Commission as a 
suggestion but that the order of the Reorganization Court should 


not have included any determination of the validity of the plan. 


(378 F. 2d 635). 
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On October 31, 1966, McAfee and Bader attended a 
meeting at the offices of counsel for Chase Manhattan with 
such counsel]. and an officer of Chase Manhattan, officers of 
Manufacturers Hanover and Wyer regarding the status of 
Wyer's "freight-only" study and “savings” study and related 
matters. On November 7, McAfee and Bader met with counsel 
for Chase Manhattan to further discuss the same subjects. 

On November 10, 1966, McAfee and Bader attended a 
meeting at the offices of Manufacturers Hanover with officers 
of the Bank, counsel for Chase Manhattan, Gruss, his 
associate and his counsel, and counsel for the Committee 
with regard to the inclusion proceedings before the I.C.C. 
and the request by Gruss and the Committee that we join in 
their appeal to a three judge Federal court from the denial 
by the I.C.C. of Gruss' application for the simultaneous 
inclusion of the New Haven in the Penn Central merger. 
Manufacturers Hanover had algo been requested to appeal 
from Judge Anderson's Order No. 404 and that matter was 
discussed at the meeting, but Manufacturers Hanover refused 
to appeal. 


On November 15, McAfee and Bader attended a hearing 


before a three judge statutory court on the appeal by Gruss and 


the Committee from the refusal of the I.C.C. to include the 

New Haven at the time of the Penn Central merger. After 

the argument they attended a meeting at Manufacturers Hanover 
with officers of-the Bank, counsel for the Railroad Trustees and 
Chase Manhattan, Gruss and his counsel, members of the Commit- 
tee and their counsel, and counsel for U.S. Trust on the 


procedure to be followed before the 1.C.C. and related 
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matters. Shortly after this meeting, Bader began the pre- 
paration of a petition to intervene before the I.c.C. in 
the hearing on the “inclusion” of the New Haven in tne Penn 
Central merger and also the preparation of a letter to the 
Bondholders to bring them up to date on the status of the 
inclusion proceedings and other pending matters. 

On November 30, McAfee and Bader received and 
studied the opinion of the three judge court cenying the 
appeal of Gruss and the Committee and on the same day atter.ded 
a meeting at Metropolitan Life Insurance Company with 
three of its officers as to the two-step plan and the 
procedure before the I.C.C. McAfee also discussed this at 
length over the telephone with Professor Moore in New Haven. 

On fecember 5, 1966, McAfee and Bader attended a 
meeting at the offices of Manufacturers Hanover with various 
Bark officers, Gruss and his counsel and counsel for the 
Committee to discuss the propriety and advisability of seeking 
a meeting with representatives of New York Central and 
Pennsylvania and also to discuss the expected procedure at 
the pre-hearing conference before the I.C.C. on December 19. 
On December 13, McAfee and Bader met with counsel for Chase 
Manhattan at their office to discuss Wyer's "€reight~only” study 
anc discussed with Wyer at length over the telephone certain 
aspects of his studies. 

On December 19, McAfee and Bader, with one of the 
officers of Manufacturers Hanover, attended a pre-hearing con-~ 
ference before the I.C.C. in Washington at which time the I.C.C. 
examiner (Examiner Present) ordered the hearings to begin in 
New York on January 16, 1967. (These hearings are hereinafter 
referred to as the "Inclusion Hearings" and are described in a 


separate part of this statement.) 
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During the years 1967 through 1970 most of the 
efforts of ST&B as counsel for Manufacturers Hanover were 
directed to the many days of hearings before the I.C.C. and 
arguments in the courts and the related preparation of 
testimony and briefs in connection with the Inclusion Hear- 
ings described below. However, many problems arose in 
connection with the continued operation of the New Haven and 
this required many meetings with counsel and Bank officers and 
the attendance at various hearings and conferences before Jucge 
Anderson in New Haven and New York. One of the problems was 
how to continue to operate the railroad in view of the celay 
in the Penn Central merger. This resulted in a conference 
en April 21 at the office of Manufacturers Hanover attended 
by McAfee and Bacer at which were present officers of the Bank, 
officers of Chase Manhattan and its counsel, counsel for the 
Committee and U.S. Trust and also Gruss ané his associate 
ané their counsel. 

On May 1, 1967 McAfee and Bader attended a hearing 
before Judge Anderson on the petition of the Railroad Trustees 


for instructions as to the continuance of the New Haven in view 


of the delay occasioned by the Supreme Court decisien delaying 


the Penn Central merger and on May 2 they attended at the 
argument in the Second Circuit Court of Appeals upon the appeal 
of Chase Manhattan, the Committee anc Gruss from Order No. 404 
approving a two-step plan of reorganization. Following the 
argument, they met with counsel for the Committee to discuss the 
Committee's motion to dismiss the reorganization proceedings. 

On June 6 McAfee and Bader met with counsel for the 
Railroad Trustees, the Committee and Chase Manhattan at the ST&B 


midtown office to request the Raiiroad Trustees to file a full 
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and detailed plan of reorganization and to discuss the matters 
which would come before Judge Anderson on June 19. These 
problems had been discussed by counsel for the Bondholder 
interests at the same office on June 5 and were further dis- 
cussed on June 12 by McAfee and Bader with counsel for Chase 


sé the Committee at the office of the latter. On 


June 19 McAfee and Bader attended a hearinc befere Jucge 


Anderson on certein subsidy contracts and as to the Railroad 
Trustees' request for instructions as to the continued operatio 
of the railroad, as well as the Committee's motion to terminate 
the reorganization proceedings. These matters were discussed 
again by McAfee and Bader with counsel for the Committee, Chase 
Manhattan and Gruss at a meeting on June 27 and on the same day 
they attended a meeting with Judge Anderson in his chambers in 
New York City with the above counsel as well as counsel for the 
Railroad Trustees and U.S. Trust. On the following day McAfee 
attended at the argument before the Secondé Circuit Court of 
Appeais at which time the Norfolk & Western Railroad sought to 
delay the Penn Central merger. 

On July 6 McAfee and Bader met in the evening at 
the ST&B midtown office with counsel for the Railroad Trustees, 
Chase Manhattan, the Committee and Gruss to ciscuss the terms 
of a proposed lease of the New Haven and on July 8 McAfee 
and Bader drafted an outline of such lease to be submitted 
to the I.C.C. This outline was sent out that day to all 
counsel. It is more specifically discussed infra in "the 
Inclusion Hearings" section. 

Early in September McAfee considered the petition 
of the Railroad Trustees for authority to retain as free cash 
the sum of $925,750.43 to be received from Boston Terminal 
Corporation as well as other petitions returnable before 


Judge Anderson on September 19. 
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On Septerber 27 ™ : with representatives of 
Metropolitan Life to discuss various matters relating to the 
reorganization, including, particularly, the proposed lease 
of the New Haven which was be argued before the 1.€.C. 
on October On December 

the Railroad 
Trustees (3 i 1 2S, ), 000 Trustees Certificates, 
(ii) to amend 
withdraw $1,708, 
enter into operating agreeme 
the motion to cismiss the pro 
1967 various matters were discussed at 
facturers Fanc whi i of the Bank and repres 
tatives of Metropo if , as well as 
and Bader. 

On January 2, 1968, McAfee and Bacer 

counsel for Chase Manhattan the possibilit of negotiating 
with Penn Central for an increase in the i to be paic for 
the New Haven assets, 4 matter which had 
game day and on other cecasions with other counsel. On 
the same day McAfee telephoned Mr. Windsor Cousins, general 
counsel for Pennsylvania Railroad Company, to arrange 4 
meeting. The following day, McAfee met with Cousins in 
Philadelphia and discussed at length the possibility of 
settling the contemplated action of Manufacturers Hanover 
and others t restrain enforcement of the i.¢.C. order 


approving the contract to sell the New Haven assets to Penn 


Central. This conference was reported by McAfee tc counsel for 


the Railroad Trustees 4s well as his plan to discuss with the 
various State representatives the attempt to settle with Penn 


Central. A few days later this plan was discussed by McAfee 


with representatives of Connecticut, Massachusetts and New York 

and also with Mr. Ulrich Schweitzer, the principal attorney for 

the New York Central in New York City. These developments were 

discussed by McAfee with Cousins in a telephone conversation on 
January 19 with counsel for the representatives 

&B midtown office. At this latter meet~ 

ing counsel present discussed the application of the Railrcad 

Trustees to issue not exceeding $25,000,000 additional prin- 

cipal amount of trustees certificates. At a hearing before 

the three judge Court on January 30 McAfee informed the court 

of his discussion with Cousins and Schweitzer as the initial 

steps in an attempt to initiate settlement discussions with 

Penn Central. 

On January 31, McAfee met with a representative of 
Metropolitan Life to discuss the legal problems involved in a 
possible settlement with Penn Central and on February 7: at- 
tended a further meeting at Metropolitan Life on the same 
subject with officers of that company, officers of Manufac- 
turers Hanover, and Bader. On February ) McAfee attended a 
hezring before Judge Anderson on the application of the Com- 


mittee to bring a separate action with respect to the Grand 


Central Terminal properties and on the motion of Gruss for 


instructions. 

On February 15 at the mictown office of ST&B, McAfee 
and Bader met with counsel for the Railroad Trustees, Chase 
Manhattan, the Committee, Gruss and U.S. Trust, at wnich time 
Auerbach reported on his conference with an unnamed represen- 
tative of Penn Central regarding possible settlement and re~- 
lated matters. After the meeting McAfee telephoned Cousins 
in Philadelphia who suggested that a letter be written to 


Mr. Saunders, Chairman of Pennsylvania Railroad Company, 


requesting a meeting. This suggestion was followed by McAfee 
sending a telegram to Saunders. On the following day, McAfee 
received a telephone call from Saunders authorizing him to 
arrange a meeting to discuss settlement. McAfee then arranged 
with interested counsel a meeting for February 20 and on that 
day the first meeting was held (in New york City) with Messrs. 
Sauna@ers, Perlman, Bevan, Grant, Gerstnecker, Cousins and 
Schweitzer representing Penn Central. In addition to McAfee 
and Bader, Messrs. Midgal and Pollack were present to repre 
sent the Committee. McAfee informed counsel for the Railroad 
Trustees of the meeting. 

On the following day an informal conference was held 
with Judge Anderson in New York City regarding the hearings on 
the plan of reorganization at which there were present coun 
sel for the Railroad Trustees, the Committee, Chase Manhattan, 
U.S. Trust and Penn Central, as well as McAfee and Bader. 
Later McAfee and Bader met with counsel for the Committee at 
the ST&B office to consider the matters to come up at the next 
meeting with Messrs. Saunders and Perlman. On February 26, 
McAfee met at the ST&B midtown office with Moore and counsel 
for the Committee to discuss the possible methods of settling 
the controversy with Penn Central, such as amending the pur- 


chase agreement to provide for retention of assets, assumption 


of liabilities, etc. A further meeting on the subject of 


settlement was held on February 28 at the office of counsel 
for Gruss at which Gruss, counsel for the Committee, McAfe.2 
and Bader were present. 

On February 29 a second settlement conference was 
held in New York with Messrs. Saunders and Perlman ana their 
associates, at which time McAfee and Bader, as well as coun- 


sel for the Committee and counsel for Gruss, werc present. 


Sit } 


Az 14 


A further meeting was held at the ST&B midtown 
office on March 7 at which time McAfee and Bader were 


resent with co.nsel for the Committee and counsel for 
Pp 


Gruss to discuss the terms of a possible settlement which 


might be offered to Saunders and Perlman and their associ- 
ates at the meeting to be held on March ll. The meeting 
was held as scheduled on March 11 and as usual McAfee and 
Bader and counsel for the Committee and for Gruss were 
present. A further meeting with Metropolitan Life was 
held on March 21 at which time McAfee reported that 
negotiations with Penn Central were continuing and re- 
lated matters were discussed. The settlement negotiations 
were the subject of a further conference at the ST&B mid- 
town office on March 27 attended by McAfee and Bader, and 
counsel for the Committee, Chase Manhattan, Gruss and 
U.S. 

On April 3 a further meeting was held with Saunders, 
Perlman, Bevan, Grant, Cousins, and Schweitzer attended by 
McAfee and Bader and counsel for the Committee and Gruss, 
which conference had been preceded by a meeting of the Bond- 
holder representatives at the ST&B midtown office. At the 
conference with Saunders and others a further offer of 
settlement was proposed by the Bondholder representatives but 
the new proposal was also unacceptable to Penn Central and 
it was agreed by those present that it would serve no useful 
purpose to continue the negotiations. Consequently, the 
negotiations were terminated. 

On May 29, at the first hearing on the plan of 
reorganization before Judge Anderson, McAfee appeared for 
Manufacturers Hanover. On May i6 he attended a hearing before 


Judge Anderson on the application of the Railroad Trustees to 
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approve a voting trust for the stock of Railway Express 
Agency. After the hearine he discussed with Moore the 
possibility of reopening tlement negotiations with 
Penn Central. On 2 st * midtown office of ST&B a 
meeting was held with Railroad te Smith and Kirk, as 
well as Moore, Auerbach, Blanchette, Orner and also members 
of the Committee and their counsel, counsel for Chase Man- 
hattan, U.S. Trust and Gruss, and McAfee and Bader. The 
Railroad Trustees reported that the New Haven would run out 
of money early in 1969 and the implications of that situa- 
tion were discussed at length. After the meeting the rep- 
resentatives of the Bondholders continued to discuss the 
many problems facing the New Haven, including, particularly, 
the possibility of a settlement with Penn Central despite 
the termination of negotiations on April 3. 
At a meeting at Metropolitan Life on May 29, 

cAfee reported to several of their representatives the 

status of the negotiations with Penn Central and the reor- 


ganization proceedings. Prior to the meeting McAfee had 


discussed a number of the current problems in a long tele- 


phone conversation with Professor Moore. In the late after- 
noon on June 20, at a meeting at the midtown office of ST&B, 
McAfee and Baier met with counsel for the Committee, Chase 
Manhattan, Gruss and also counsel for the Railroad Trustees 
to discuss, among other things, the possibilities of reopen- 
ing the negotiations with Penr Central. Counsel for the 
Bondholders had met earlier at the same office to discuss 
pending matters, including the report of Judge Van Voorhis, 
Special Master, on the ownership of the Grand Central Ter- 


minal Properties. 


On August.22-a further meeting was held with 
Saunders, Pérlman, Grant, Cousins and Schweitzer to dis- 
cuss possible settlement at which me ting Mc ee and Bader 
and counsel for the Committee and Gruss were present. The 
settlement meeting had been preceded by a breakfast meet- 
ing of counsel for the Bon 

On August 29, McAfee and Bader met at the ST&B 
midtown office to with counsel for the Committee, 
Gruss, Ch Man d U.S. Trust a proposal to sever 
the inclusion matter from the valuation proceeding and to 
hear the problems relating to inclusion before continuing 
with the valuation proceeding. September, counsel for 
the Committee had arranged with Schweitzer for a meeting 


with Saunders, Perlman and associates on October 2 ta further 


consider a possible settlement and cn September 24 Schweitzer 


telephoned McAfee to ask if the meeting could be set for 11 
o'clock and if counsel could join Saunders for lunch. On 
September 27 McAfee received a call from Midgal, counsel 
the Committee, to say that Schweitzer had just called to say 
that Saunders saw no useful purpose in making a counter offer 
and the meeting with him on October 2 was cancelled. This was 
further discussed in a telphone conversation McAfee had that 
day with Schweitzer. 

At a meeting at Metropolitan Life on October 2, 
McAfee reported to several Metropolitan Life representatives 
on the status of the I.C.C. proceedings and on the termination 
of settlement negotiations with Penn Central. On Gctober 16, 
1968, McAfee attended a hearing before Judge Anderson on the 


application of the Railroad Trustees for a loan of $4,000,000. 
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Early in January 1969, McAfee and Bader met 
with counsel for Gruss, counsel for the Committee and 
a member of the Committee, regarding the possibility 
of reviving the settlement negotations with Penn Cen- 
tral and the possibility of devising some method to 
take advantage of the New Haven tax losses which could 
be carried forward. On January 27, McAfee considered 
the objections of Irving Trust Company to the treatment 
of $12,500,000 Trustees Certificates in the proposed 
Plan of Reorganization and discussed the problem with 
Moore on the telephone. On the following day, he met 
with representatives of Metropolitan Life to report on 
the status of the reorganization proceedings and to ob- 
tain their views. 

On March 17, McAfee gave further consideration 
to the possibility of amending the plan of reorganization 
to provide for the merger of the New Haven 
able company and discussed the matter with counsel for a 
bondholder representative. This matter was further con- 
sidered on March 18 by McAfee with Johnston and with L. M. 


Rapp, the senior tax partner of ST&B. 


On April 18, McAfee studied the Penn Central 


annual report and proxy statement and considered what 

the Bondholders' position should be as to the voting by 
Trustee Smith on the proposal to establish a railroad 
holding company. A few days later this matter was dis- 
cussed by McAfee with counsel! for Gruss at the latter's 
office. At this time McAfee was informed that Schweitzer 


sua sponte had suggested a meeting on May 27 with Saunders 


and Perlman and on May 1 McAfee telephoned Schweitzer to 
ask if counsel for the Bondholders were expected to make 
an offer at the meeting on the 27th (his answer was 1n the 
to be held even if one of 
the two he n h down 4 decision 1n 
valuation (his answer was in the affirmative). 
McAfee and Bader attended a meeting 
the STSB midtown office with counsel for the Committee, 
Gruss and Chase Manhattan to discuss the possibility of 
working ort some settlement with the Penn Central at the 
meeting scheduled for the following day. On May 27 McAfee 
and Bader met at 230 Park Avenue with Saunders, Gerstnecker, 
Schweitzer and Perkins and with counsel for the Committee 
and Gruss, at which meeting Saunders stated that he could not 
make an offer and we stated that we would not make one. 
in June, McAfee and Bader considered the 
problems faced by the Railroad Trustees in connection with 
the real estate taxes in Connecticut and Massachusetts. On 
July 2 McAfee attended a meeting at Metropolitan Life with 
certain of its representatives to report to them on recent 


developments. In September the question arose as to the 


possibility of compromising certain payments on three leased 


tug boats and the following month consideration was given to 

an action brought by representatives of New Haven employees 
relating to the group life insurance plan. This action was 
also one of the subjects of a meeting at the ST&B midtown 
office on October 24 with counsel for the Committee and counsel 
for Chase Manhattan. Later in the year McAfee and Bader 
devoted considerable time to the proposal of the Railroad 


Trustees to settle the substantial tax claims of the City of 


Boston and this matter was discussed at length at a meeting on 
December 2, 1969 at the midtown office of ST&P2 with counsel 
for the Railroad Chase Manhattan and the Committee 
at which meeting : I der About this 

me Bader began 
Mortgage Bondholders t ing 
court proceedings an@ related matters. 

Toward the end of January 1979 the I. 

down a decision in the group life insurance matter, 
cision was reviewed by McAfee and discussed by him with Pro- 
fessor Moore. Early in April work was begun on 4 report to 
the Bondholders and eeérly in May McAfee and Bader began a re~ 
view of the Plan of Reorganization and of the amount of claims 
to determine the effect on the Plan of the cessation of divi- 
dends on the Penn Central stock. This review was followed by 
a meeting on June 18 at the office of Trustee Smith at which 
he was present with his counsel and others from the Railroad 
as well as counsel for the Committee and Chase Manhattan to 
discuss the facts disclosed at the recent annual meetir? of 
the Penn Central and the effect on settlement of tax claims 
and per diem claims. In this connection other possible action 
was considered by Trustee Smith and those present but was de- 
ferred pending a proposed offering of $100,000,000 of deben- 
tures by Pennsylvania Company and the decision of the Supreme 
Court in the Inclusion Case. After the meeting McAfee and 
Bader discussed the problems with counsel for the Committee 
and with one of its members. These problems were later dis- 
cussed with certain Bondholders who inguired as well as with 


counsel for Trustee Smith. 


On June 21, 1979, Penn Central filed a petition 


for reorganization under Section 77 of the Bankruptcy Act. 
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On June 29 McAfee and Bader received and studied 
decision of the U.S. Supreme Court in the Inclusion Case 
considered the action which would have to be taken in 
near future. On June 29 Bader attended a conference 

‘originally called to assess the impact of the Penn Central 
reorganization) at the office of the Railroad T.ustee with 
his counsel and counsel for the Committee and Chase Manhattan. 
Thereafter various aspects of the decision were discussed by 
McAfee and Bader with the other counsel involved. 

On July 1 McAfee discussed with Professor Moore the 
wish of Manufacturers Hanover and Mr. Keuthen to resign as 
Trustees under the Indenture and the possibility that Judge 
Anderson might entertain an application toward that end since 
the decision of the Supreme Court had effectively settled 
many of the questions involved in the valuation controvers) 
and a new series of hearings would now begin before the Re~ 
organization Court and the 1.c.C. On July 6 McAfee and Bader 
attended a meeting at the ST&B midtown office with counsel 
for the Committee anc chase Manhattan to consider the request 
of the Railroad Trustee to withdraw $584,110.85 of income 
earned during the period January 1, 1969 through June 30, 
1970 on funds in the Registry of the Court and the effect of 
the lien claimed by Manufacturers Hanover as trustee on such 
funds under the Indenture. On July 8 McAfee attended a fur- 
ther meeting at the ST&B midtown office with counsel for the 
Railroad Trustee, Chase Manhattan and the Committee with re- 
spect to the withdrawal of such funds and also as to the desir- 
ability of the Railroad Trustee intervening in the Penn Central 


reorganization proceeding. On July 14 McAfee attended a hearing 


before Judge Anderson on the application of Truste 
to withdraw the $584,110.85 of funds held in the Registry 
of the Court. Following the hearing McAfee met with Trustee 
Smith and his counsel as well as counsel for the committee 
and Chase to discuss the New Haven's position in the Penn 
Central proceeding and related matters. At this time McAfee 
outlined to those present the conflict in the position of 
Manufacturers Hanover as 4 substantial creditor of Penn 
Central and as trustee under a number of Penn Central in- 
Gentures. He also reported to those present that he had 
aske@ Professor Moore to discuss with Judge Anderson the 
possibility of Manufacturers Hanover resigning as trustee 
because of this conflict and that Professor Moore had done so. 
At this time there was some discussicn between 
McAfee and counsel for Manufacturers Hanover as trustee under 
another indenture as to certain rights and priorities under 
the 3-1/2% Gold Bond Mortgage of 1897 and the indenture was 
studied to ascertain the rights of the New Haven to a lien 
on one-half of the income of the Grand Central Terminal pro- 
perties and related aspects of the matter. 
In early September 1970 McAfee discussed both with 
Mr.. Auerbach and Professor Moore in various telephone conversa~ 
tions the matter of the resignation of Manufacturers Hanover 
because of the conflicts in its position and the possibility of 
an individual being appointed as its successor and on September 
21 McAfee discussed the matter informally with Judge Anderson. 


About this time further consideration was given by McAfee and 


Bader to the problems presented by the application of the Penn 


Central Trustees to affirm a Memorandum of Intent among the 


laven, Metropolitan Transportation Authority and Connecticut 
_c. ,sportation Authority with respect to a transfer of certain 
2enn Central's commuter operations, including the former 
t end New Haven Commuter operation and certain former New 


H en assets to the State authorities. There was particular 


concern as to the amount of th. consideration to be paid to the 


trustee under the Indenture securing $34,000,000 of Bonds held 
by the New Haven Trustee for release of its interest. These 
matters were further discussed by McAfee with counsel for the 
Committee and Chase Manhattan at the office of counsel for the 
Committee on September 24 and on the following day McAfee dis- 
cussed with counsel for the Canmittee 4 proposal that the Penn 
Central trustees deposit with the trustee for the bonds held by 
the New Haven trustee certain funds it would receive under the 
lease, particularly $4,000,000 from the sale of passenger cars. 
On November 16 McAfee and Bader attended a meeting with Trustee 
Smith at his office with his counsel and counsel the Commit- 
tee and Chase Manhattan to discuss the effort of the Railroad 
Trustee to work out a settlement with the Penn Central Trustees 
in connection with the approximately $21,000,000 referred to 
above. This subject was further discussed with counsel for the 
Committee following a hearing before Judge Anderson on November 
18 and thereafter by McAfee with Professor Moore on November 30. 
On January 20, 1971 McAfee and Bader attended a 
meeting with Trustee Smith and nis counsel and counsel for 
Chase Manhattan and the Committee as to the withdrawal of 
the New Haven Trustee's appeal from an order authorizing the 
Penn Central Trustees to issue $100,000,000 of trustees’ cer- 
tificates and the proposed agreement with said trustees as 
to the \ ithdrawal of $9,000,000 from the account of Fidelity 


Bank and Trust Company as indenture trustee, which amount 


would be used by the New Haven trustee. On February 2 

at the office of Trustee Smith, McAfee attended a meeting 
with the Railroad Trustee and his counsel as well as 
counsel for the Committee ang Chase Manhattan regarding a 
proposed settlement with the Penn Central Trustees 45 to 
certain matters relating to the B&P. This matter was the 
subject of a hearing before Judge Anderson on February 10 
attended by Bader at which time the Railroad Trustee was 
authorized to preceed with the reorganization of the B&P. 

On March 9 at the office of counsel for the Com- 
mittee McAfee met with counsel for the Railroad Trustee and 
Chase Manhattan to discuss various matters involving the 
contract with Penn Central as well as the proposed arrange~ 
ment by Penn Central with its Eurodollar creditors. These 
matters were the subject of a further meeting with the same 
counsel at the same place on March 23. 

In June McAfee drafted the petition of Manufacturers 
Hanover and Keuthen to resign as trustees under the Indenture 


and also a proposed order of notice to be submitted to Judge 


Anderson. ‘The matter of the resignation of Manufacturers 


Hanover and Keuthen was the subject of a conference on June 22 
with Judge Anderson in his chambers in New Haven and on June 

28 Judge Anderson signed an order as to the publication and 
mailing of a notice of hearing on the resignation petitions. 

The expected resignation of Manufacturers Hanover and Keuthen 

was the subject of a conversation with an officer of the New 

york Stock Exchange on July 27, since the Exchange was interested 


in the matter because the Bonds were listed on the Exchange. 


On July 2¢ Bader and two officers of Manufacturers Hanover 
attended a hearing before Judge Anderson on the application 
of Manufacturers Hanover and Keuthen to resign. Judge 
Anderson granted the motion and signed an order (No. €50) 
appointing Lawrence Iannotti, Esq. as successor trustee. 
The orcGer permitting the Corporate Trustee and the Indi- 


vidual Trustee to resign discharged said trustees from the 


trust created by the indenture, subject to the requirement 


y file within 99 days from the date ef the order 

an account of their proceedingssince July 7, 1961. This 
account was promptly prepared by Ma: :Sacturers Hanover 
with the help of McAfee and Bader and duly filed with the 
Reorganization Court on October 27. On November 5, 1971 
Judge Anderson signed an order giving notice of the hearing 
on the settlement of the account of the trustees on 
November 18, 1971 and on that day McAfee and Bader attencec 
the hearing before Judge Anderson. 

Following the filing by Manufacturers Hanover and 
Keuthen of their account, the Railroad Trustee by petition 
dated Lecember 1, 1971 asked that Manufacturers Hanover 
turn over $96,578 in its hands to the Railroad Trustee and 
that Chase Manhattan, U.S. Trust and Morgan Guaranty Trust 
Company turn over other sums to the Railroad Trustee. After 
a hearing the petition was granted. 

In November Professor Moore had informed Bader and 
McAfee that he would ask that approximately $548,000 held 


by Manufacturers Hanover be paid into the Registry of the Court. 


This request was considered by McAfee and Bader in the 
light of the Indenture provisions which gave Manufacturers 
Hanover a lien on such funds for its compensation and ex- 
penses including its attorneyS'fees. The matter was dis- 
cussed at considerable length with officers of Manufac- 
turers Hanover as well as with counsel for the Railroad 
Trustee. It was Manufacturers Hanover's position that 

it had a lien on the funds and that it was entitled to 
retain them subject to the lien until its compensation 

for services and expenses was finally determined and paid. 
Manufacturers Hanover also contended that it was not nec~ 
essary to decide the lien question at this time and sug- 


gested that the funds be turned over to the successor 


trustee or to the Registry of the Court to be held in a 


separate account subject to such lien and any lien which 
might be asserted by others. A memorandum (19 pages) was 
submitted to the Court in support of this position. After 
a hearing Judge Anderson held that the funds should be de- 
posited in the Registry of the Court. 

On February 16, 1972 Bader attended a hearing 
before Judge Anderson on the settlement of the account of 
the Corporate Trustee and the teatvidual Trustee and on 
February 22 Judge Anderson signed an order approving the 
account. 

Following the appointment of Mr. Iannotti as 
Successor trustee Manufacturers Hanover turned over to him 
all necessary papers and cooperated with him in the begin- 


ning of his new duties. Since that time certain incidental 
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matters have arisen where it was necessary for ST&B to 

be involved but relatively little time has been required. 

Because of its interest as a substantial creditor both 

for money advanced and services performed by it and its 

counsel it has been necessary for the officers of 

Manufacturers Hanover and partners of ST&B to follow the 

principal developments in the reorganization proceedings. 
Following the final settlement of its account 

in early 1972 Manufacturers Hanover and ST&B began the 

preparation of the applications for services and reimburse- 


ment of expenses of which this summary is a part. 


Proceedings Involving Claims of Six-Months Creditors 


———$—— 


On July 1 the Railroad Tr: 
a report concerning the claims of six-months creditors 
in which they stated to the Reorganization Court that the 
claims of six-months creditors were not entitled te priority. 
By its order dated July 16, 1965, the Reorganization Court 
fixed September 30, 1965 as the time for parties to file 
objections to the validity of claims both in amount and 
in right to preferential treatment. On September 29, 1965, 
Manufacturers Hanover filed objections, repared by McAfee, 
to preferential treatment of six-months creditors’ claims. 
By its order filed October 1, 1965, the Reorganization 
Court directed a hearing, held on November 26, 1965, as to 
whether any six-month claimant should receive preferential 
treatment. The Reorganization Court first considered 
the general question of whether any six-month claimants 
were entitled to priority and deferred the question of the 
amount and validity of particular six-month claims. 

Strictly speaking, the claims of six-months 
creditors included claims of persons who had furnished 
materials, services or supplies to the New Haven within six 


months of the filing of New Haven's petition for reorgani- 


zation (July 7, 1961). Such creditors claimed that they 


were entitled to preferential treatment by virtue of a rule 


bast 


so 


which had applied in equity reorganizations of railroads 


prior to th enactment of Section 77 of the Bankruptcy Act. 
This rule formulated three requirements for the preferential 
treatment of supply creditors: 

(1) The supplies were furnished withtir. 

the six-months period; 

(2) the supplies were necessary to the 

railroad's operations; and 

(3) there was a “current debt fund" 

within the meaning of the six-months rule 
out of which such creditors were entitled to 
be paid. 

Other creditors of the New Haven whose claims 
were similar to the gix-months claims also asserted a right 
to preferential treatment. Alco Products Corporation claimed 
a right to preferential treatment under the so-called 
"necessity-of-payment" rule. Various railroads asserted 
a right to preferential treatment of claims for per diem 
claims due them from the New Haven. 

No exact determination of the amount and validity 
of particular claims was ever made, since such a determination 
was deferred by the Reorganization Court. Nevertheless, the 
six-months claims amounted to approximately $4 million, and 
the claims of railroads for per diem balances constituted 
an additional $2 million. 

After preparing and filing objections to preferen- 
tial treatment cf six-months claims on September 29, 1965, 
counsel for Manufacturers Hanover engaged in substantial 
legal research as to the meaning and validity of the six- 


months rule. In September, 1965, this research project and 


gat 
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the writing of the brief which woula@ follow from it were 
assigned to Collier. In the fall of 1965, Collier spent 
many days, aggregating well over a month of working time, 
in research and study on the six-months rule. The case law 
is unusually complex, 
developed during the nineteenth century in equity re- 
organization proceedings. While counsel for Manufacturers 
Hanover always considered that 4 correct understanding of 
the rule left no basis for preferential treatment of the 
six-months claims asserted here, a precise formulation 
the rule was often difficult, particularly in view £ 
need to apply the rule to modern accounting concepts. 
addition, it was necessary to determine a precise manner 
for formulating the necessity-of-payment rule, So as to 
show that that rule was inapplicable in the New Haven 
reorganization, and to distinguish the necessity-of-payment 
rule from the six-months rule. During November and early 
December, 1965 Collier preparec a memorandum attacking 
the claimants asserted right to priority. McAfee spent 
substantial time reviewing and revising this memorandun. 
The memorandum (consisting of 10 pages) was filed in the 
Reorganization Court on or about December 8, 1965. 
Following the service of Manufectures Hanover's 
main brief on the six-months claims, Collier and McAfee, in 
April, 1966, commenced work on a reply brief. 
In early July, 1966, Collier and McAfee met 
with John McClare of S. Db. Leicesdorf & Co. to review 
accounting questions relating to the six-months claims. 
On July 18, 1966, McAfee attended a further hearing on the 


subject before the Reorganization Court. 


Following this hearing, Collier organized all 
exhibits and papers relating to the six-months claims. 
He then contiruec the preparation of an additional memo- 
randum for the Court. Collier, McAfee and Joseph Schreiber, 
representing Chase Manhattan, met with McClare to discuss 
accounting problems which would be treated in the brief. 
Working together, McAfee and Collier completed a reply 
brief (of 38 pages) which was served and filed on or 
about September 16, 1966. In October, 1966, Collier pre- 
pared a second reply brief. After working with McAfee, 
he completed this brief (of 18 pages) which was served 
and filed on October 24, 1966. After completion of 
these briefs, Collier organized the voluminous materials 
relating to the six-menths claims. There was no further 
work on the six-months claims until the decision of the 
Reorganization Court on August 28:;, TSE7.. 

The Reorganization Court's decision accepted 
the view which Manufacturers Hanover, 4s well as the 
Railroad Trustees and other parties, had been urging. This 
position was that there was no "current debt fund" within 
the meaning of the six-months rule out of which six-months 
claimants could be entitled tc preferential treatment. Just 
as Manufacturers Hanover and the other parties had done, the 
Reorganization Court explored in depth the meaning of the 
six-months rule and its application to accounts kept in 
accordance with the I.C.C. accounting rules and modern ac~ 
counting principles. The Court also delved into the rationale 
for the rule and the distinction between the rule and the 


“necessity-of-payment”™ rule. 


Timely appeal was taken to the Second Circuit 


Court of Appeals from the Reorganization Court's decision 
by the majority, but not all, of the six months claimants. 


In addition, appeals were taken by per diem claimants. 


In November, 1967 John J. McGraw, another associate 
of ST&B, commenced a review of the Reorganization Court's 
ision in preparation for the then pending appeals. 
of 1968, McGraw spent extensive time 
defining the six-months rule and the 
rule from the necessity-of-payment rule. 
focused upon the public policy arguments 
which in the past had supported the rule and which conceiv- 
ably could be used by the appellants to argue for an 
the rule. 
In March and April, 1968, he prepared drafts 
g the brief of the six-menths claimants. 
1968, McAfee, Bader and McCraw spent considerable 
time working out the final version of this brief (37 pages 
in length) which was filed on May 6, 1968. Following the 
preparation of this brief McGraw organized the papers and 
materials relating to the six-months claims appeal. 
The argument on the appeal to the Second Circuit 
Court of Appeals was heard on September 18, 1968. In the 


week before this argument McAfee, Bader and McGraw spent 


extensive time reviewing the briefs and preparing for the 


argument. Bader argued the case before the Second Circuit 
Court of Appeals for Manufacturers Hanover. 

On December 9, 1968, the Second Circuit Court of 
Appeals rendered its decision unanimously affirming the 
decision of the Reorganization Court. Following this decision 
the six-months claimants made an application for a writ 
of certiorari to the United States Supre .e Court. Counsel 


for Manufacturers Hanover prepared a draft brief in opposition 


to this petition. McGraw with the assistance of Bader 
and McAfee drafted this brief which was incorporated into 
the brief of the Railroad Trustees following a conference 
between counsel for the Railroad Trustees and Bader 
McGraw in New Haven. Subsequently, McGraw pre ared 
short brief of adherence which was edited by McAfee 
Bader. This brief was then filed in the Supreme Court 
on behalf of Manufacturers Hanover. The Supreme Court 
denied the six-months creditors' petition for a writ 
of certiorari. Subsequently, the Railroad Trustees and 
Manufacturers Hanover filed Bills of Costs in the Second 
Circuit Court of Appeals, and, following two motions, 
one relating to the late filing of such Bills of Costs and 
the other relating to the amount of such Bills of Costs, 
costs on appeal were granted to, and collected by, 
Manufacturers Hanover. 

In summary, Manufacturers Hanover together with 
the Railroad Trustees(with, at the outset other bondholder 
representatives) were successful in every step of the proceed- 


ings involving the six-months creditors. By virtue of 


such success the New Haven estate was benefited by ap- 


proximately $4 million on account of the six-months claims 
and an additional $2 million on account of the per diem 
claims. In the initial proceedings in the Reorganization 
Court, the claims were actively opposed not only by 
Manufacturers Hanover and the New Haven Trustees, but also 

by several other bondholder representatives. On the appeal 
to the Second Circuit Court of Appeals Manufacturers Hanover 
was the only Bondholder representative which submitted a full 
brief, although the New Haven estate was also represented by 


counsel for the Railroad Trustees. 
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Hearings on Sale of the New Haven to Penn Central ("Step I") 
(the "Inclusion Kearings") 


— ———— ill 


In September 1966, the Railroad Trustees, 
Pennsylvania Railroad Company ("Pennsylvania") and New York 
Central Railroad Company ("Central") filed with I.C.C. a 
joint petition, submitting the Purchase Agreement dated 
April 26, 1966, among Pennsylvania Central and the Reorsen: 
zation Trustees for the sale cf the New Haven's assets to Fen 
Central as a first step in the Plan of Reorganization of the 
New Haven and as compliance with Condition ®@ of the I.C.C.' 
order, under Section 5(2) of the Interstate Commerce Act, 4p~ 
proving the merger of Pennsylvania and Central. 

The Commission ordered consolid@ated hearings uncer 
Section 77 of the Bankruptcy Act and Section 5(2) of the 
Interstate Commerce Act, and designated Hearing Examiner 
Arthur S. Present to hear the case on an expedited basis. At 
a pre-hearing conference in Washington, D.C. on December 19, 
1966, Examiner Present fixed a schedule for circulation of 
the New Haven Trustees' evidence and ordered that the hearing 
commence in New York on January 16, 1967. 

In January 1967, hearings (the “Inclusion Hearings") 
were commenced before Examiner Present on whether the Purchase 
Agreement should be approved under Section 5(2) of the 
Interstate Commerce and under Section 77 of the 
Bankruptcy Act as a partial plan of reorganization of the New 
Haven. Before the commencement of this hearing, it was the 
firm convictior of Manufacturers Hanover and its counsel that 
the consideration to be paid to the New Haven under the 
Purchase Agreement was grossly inadequate. Such a conslusion, 


however, could only be substantiated by a thorough tasting of 


of various valuation witnesses and 


stucaies 


1966, 


prior to th 


Bader participated in 


bondholider represe 


the issues 


Haven 


in connection 


a | 


through 


by independent experts employed by 


extens! meetings 


tatives. 
with fi 


ie New 


reorganization--and particularly with respect to the 


method of valuing the assets to be sold--were of course, 


na 
na 


less ciear 


become since the Inclusion Hearings. 


Actually, 


less well-defined than those issues have 


from the time 


the New Haven Trustees reached initial agreemert with 


Pennsvlvania and Central as to the terms of what became the 


so-called "Inclusion Agreement” until the eve of th 


in the Supreme Court on March 30, 1970, 
and their: counsel and counse’ 
Manufacturers Hanover, were 1. an 
many, and at times virtually all, 
the Inclusion Agreement. The New 
Inclusion Agreement, 
Central to do, and sought to prove that it 
able, since of course, they were convinced 
Counsel 


for Manufacturers Hanover, as well 


tives of the Bondholders (none of whom had 


the 


the Bondholders, 


e argument 
New Haven Trustees 


including 


adversary position as to 
aspects of the fairness of 
Haven Trustees supported the 


as they had bound themselves to Penn 


was fair and equit- 
that it was. 
as other representa- 


been consulted in 


any respect as to the Inclusion Agreement), attacked the 
Agreement on the ground that the consideration to be paid was 
grossly inadequate and that the evidence cf the New Haven 


Trustees (and that of the Pennsylvania and the Central) under- 


valued the assets being sold and over-vaiued the consideration 


mosition of the representatives of the 
dholders on both points was ultimately sustained by the 
Supreme Courc. (The foragolr > not a criticism of the New 


Haven Trustees for binding themselves to s the Inclusion 


:ad Penn Central 
opponent in contesting the terns of the Inclusion Agreement 
but the New Haven Trustees é5S well. 
accomplished, i.e. beginning in 1969, the New Haven Trustee 
modified his powition substantially). 

While the New Haven Trustees undertook a study 
based upon liquidation value (ultimately the sc-called 
“Gordon Study"), various bondholder representatives thought 
it necessary to explore valuation based upon the anticipated 
capitalized lue, in oing concern value, of the New 
Haven assuming it were operated as a freight-only railroad. 
Such a study was also deemed useful as providing the basis 
for determining the proper amount of subsidy which should be 


paid if passenger eperations were continued. (It will be 


recalled that at this time, the New Haven interests were 


also being forced to come to grips with the 1.c.C.'s decision 
requ’ ing continued operation of long-haul passenger service, 
-ather uncertain state of the various forms of subsidy 
the states. It will also be recalled that, with 
the permission of the Reorganization Court, Manufacturers 
Hanover and Chase Manhattan had retained Wyer, Dick & Co., 4 
leading firm of railroad experts, to conduct a study as to 
whether the New Haven could operate as a freight-only railroad 


at a profit.) 


In connection with the Wyer freight-only study, 
McAfee and Bader spent substantial time studying the 
issues presented and various drafts of the Wyer reports. 

In aadition, they reviewed the areas in which additional 
testimony might be introduced in favor of boncholder 
positions, and they planned the positions which the bonc- 
holders should take in the Inclusion Hearings. 

The Inclusion Hearings commenced on January 1€, 
1967, at the Biltmore Hotel in New York City. McAfee and 
BaGer attended these hearin 7s on a daily basis; these hear- 
ings ran a total of 35 cays spread over a period of approxi- 
mately five months. Francis E. Lake, Jr., an associate 
of ST&B, attended the early stages of the Inclusion 
Hearings. 

During the hearings testimony in written form 
would be submittec to opposing counsel before the hearing 
sessions began. Bader and McAfee, as well as Lake, spent 
a substantial amount of time going over the prepared testi- 


mony (and work papexs) of the Reorganization Trustees' 


witnesses and later of Penn-Central's witnesses to plan their 


cross-examination and to consider and plan the introduction 
of rebuttal evidence. Given this program of activity it 
would frequently happen that McAfee and Bader would attend 
hearings all day and work most of the night preparing for a 
cross-examination the following day. 

During the hearings, there were two substantial 
recess periods--the first to permit Penn Central 
and circulate its direct evidence, and the other porties 
review it, and the second to permit similar work on the 


direct case of the opponents. During these periods 
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and Bader (sometimes with the assistance of Lake) would 
consider what type of expert testimony they should introduce 

would work with the independent experts in preparing the 

which those experts would give. During 
considerable time preparing di 

testimony of most of the witnesses who appeared 
ceedings. He also did research on various issues in the case, 
including the question of the amount, if any, which the New 
Haven should receive for its “going concern value". 

In February 1967, John J. McGraw, another associate 
of ST&B, was brought into the case to research the Commission's 
method of valuation of railroad properties in reorganization 
proceedings and the valuation of securities awarded during 
such proceedings. Because of the scarcity of indices to 
Commission decisions, MeGraw went practically volume by volume 
through the most recent 30 years of Commission decision 
searching for cases discussing valuation of railroad properties 
in a Section 77 Reorganization and of securities distributed 
in such a reorganization. McGraw also reviewed Court decisions 
dealing with previous reorganizations. 

Upon the conclusion of the hearings on May 12, 1967, 
counsel for Manufacturers Hanover proceeded to prepare 4 main 
prief, dated June 5, 1967 (62 pages-printedc), attacking the 
adequacy of the consideration provided in the Purchase Agree- 
ment. This brief examined in detail the standards for 
valuing the New Haven's property and attacked the adequacy of 
the valuation of the New Haven's propezti:es contained in the 
testimony of witnesses for Penn Central and the New Haven 


Trustees. In particular, the brief argued that the New Haven 


was entitled to a full one-half intcrest in the so-called 
Grand Central Terminal properties, and that the New Haven's 
real estate, including the Harlem River and Oak Point Yards, 
and the New Haven's other physical assets were worth con- 
siderably more than the valuation placed upon such propertie: 
by the New Haven Trustees. The brief also attacked the ex- 
cessive valuation of the consideration being paid to the New 
Haven, including the valuation of 950,000 shares of Penn 
Central Stock at $87.50 per share. In addition, the brief 
argued that the New Haven should receive amounts in excess of 
Liquidation value for its going cencern value and for the tax 
advantages which Penn Central would ebtain. 

On June 15, 1967, McAfee, Bader and McGraw traveled 
to Washington, D.C., where the issues represented in the main 
brief were argued orally to the Commission. Bader argued the 

osition of Manufacturers Hanover; McAfee and McGraw partici- 
pated in the planning of this argument and consulted on the 
adjustments necessary to meet the oral argument of the 


Petitioners. 


On July 17, 1967, Manufacturers Hanover submitted 


its reply brief (41 pages-printed) - In connection with this 
brief McGraw, Bader and McAfee examined in detail various 
contracts and other documents relating to the Grand Central 
Terminal property, including the entire record of the so- 
called Biltmore case. McAfee, Bader and McGraw together 
spent considerable time developing this portion of Manu- 
facturers Hanover's case in the reply brief. The reply 
brief dealt with most of the other issues in the case and 


responded to criticisms of the bondholders' pesitions by 
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Penn Central and the New Haven Trustees. In addition, the 
reply brief argued that Penn Central should take over all the 
New Haven's operations simultaneously with the consummation 
of the Penn Central merger. The reply brief aiso contained, 
as appendices (A) a copy of the Reorganization Court's 
Partial Ruling on Petition for Order No. 441, in which the 
Court suggested the immediate takeover of New Haven's 
pressing financial difficulties, and (B) a summary of pro~ 
posed lease provisions which had been formulated after care- 


ful consideration by McAfee and Bader. 


Hearing on Proposal for Lease of New Haven to Penn Central 


On August 1, 1967, the Commission ordered that 
Pennsylvania and Central negotiate with the New Haven Trustees 
for the assumption of the operations of the New Haven gimultan- 
eously with the consummation of the Penn Central merger by 
lease or by other means. This order was prompted, we believe, 
by arguments of Manufacturers Hanover and other bondholder 
representatives that immediate inclusion by lease was 
essential and by the Partial Ruling on Petition for Order 
No. 441, in which the Reorganization Court expressed grave 
concern over whether the New Haven could survive until its 
inclusion in the Penn Central and suggested that the 
Commission should order the New Haven's inclusion in Penn 
Central as soon as the Penn Central merger took place. The 
Summary of Proposed Lease Provisions (referre. to above), 


prepared by McAfee, Bader and various officers of Manu- 


facturers Hanover, covered in outline form such items as 


the specific property to be leased and at what terms and 
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for what periods; retention of the New Haven's rights in 

the Grand Central Terminal Properties; assumption of obliga-~ 
tions with respect to leased lines and affiliated companies; 
maintenance of franchises, licenses and permits; and those 
operating factors required to maintain a viable physical 
plant and a continuous employee structure. In short, 
Manufacturers Hanover attempted to implement the desire 

of the Reorganization Court, expressed in its Partial Ruling 
on Petition for Order No. 441, to include the New Haven in 
rhe merged Penn Central as soon as such merger took place and 
to resolve the remaining details after the potential collapse 


of the New Haven had been avoided. However, the New Haven 


Trustees and Pennsylvania and Central agreed (without any 


consultation with the Bondholder representatives) that 2 
lease was not feasible, and Pennsylvania and Central, together, 
ara the New Haven Trustees made alternate proposals for an 
interim $25 million loan to the New Haven from Penn Central 
leading to the Interim Relief Hearings discussed below. 

The Commission held hearings (the "Interim Relief 
Hearings") cn September 25, 26 and ?7, 1967 in Washington, 
D.C., on the proposal for an interim lease of «he New Haven 
or for an alternative loss-sharing formule. McAfee and 
Bader reviewed testimony which would be introduced at these 
hearings and attended each day of the hearings in person. 
In addition, McAfee and Bader appeared in Washington, D.C. 
before the Commission on October 2, 1967 for oral argument 
on the lease or loss-sharing question, and Bader argued the 
position of Manufacturers Hanover that Penn Central should 
take over all the New Haven's operating losses immediately 
by lease. During this period McGraw prepared 4 draft of a 


brief to the Commission setting forth Manufacturers 
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Hanover's position on a lease. McAfee and Bader worked 
with McGraw on revisions of this brief (24 pages-printed) 
which was filed with the Commission on October 12, 1967. 
The brief argued that from the time of the Penn Central 
merger, Penn Central should bear all of the New Haven's 
operating losses, that Penn Central should assume the 

New Haven's cperations by lease immediately upon consumma-~ 
tion of the Penn Central merger and that public authorities 
had not adequately met their obligations to support the New 


Haven's operations. 


Proceedings in the United States District 
Court for the Southern District of New York 
to Review the Commission's November 16, 
1967 Decision 


By its decision and order dated November 16, 1967 
(the "Second Supplementai Report"), the Commission approved 
the Purchase Agreement under Section 5 (2) of the Interstate 
Commerce Act and under Section 77 of the Bankruptcy Act, 45s 
a partial plan of reorganization of the New Haven. The 
Second Supplemental Report found that the New Haven's assets 
were worth approximately $125 million ("rounded-off" from 
$128,980,000) and that the consideration the New Haven would 
receive was also equal to $125 million. In 80 finding the 
Commission rejected almost all the arguments which various 
bondholder representatives had advanced, including arguments 
by Manufacturers Hanover relating to the value of the New 
Haven's real estate and other physical properties, the New 
Haven's going concern value, the tax benefits to Penn Central 


and the value of 950,000 shares of Penn Central common stock 
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and of other consideration credited to Penn Central. 

The Commission found only a nuisance value of $13 million 
for the New Haven's rights in the Grand Central Terminal 
prerarties (an increase over the $5 million value placed 
upon the properties by the Railroad Trustees) although 
Manufacturers Hanover had argued that the New Haven's 
interest was worth approximately $113 million. The 
November 16, 1967 decision in addition approved an arrange- 
ment by which, following consummation of the Penn Central 
merger, Penn Central would lend the New Haven up to $25 
million over three years against Trustees’ Certificates and 
Penn Central would bear part, but not all, of the New Haver's 
losses. 

McAfee, Bader and McGraw carefully ~eviewed this 
decision. McAfee and Bader had several conferences with 
other bondholder representatives as to the steps which 
should be taken in light of the decision. McGraw aid exten- 
sive legal research on the administrative law and constitu- 
tional law questions which would be involved in an attack 
upon the decision. McGraw also reviewed procedures for 
commencing an action before a three judge District Court to 
enjoin enforcement of the Commission's decision, at least 
insofar as the decision arose under Section 5 (2) of the 
Interstate Commerce Act. 

During December, 1967 and January, 1968, McGraw 
and Bader drafted a complaint seeking the convening ofa 
three judge District Court and an injunction against 
enforcement of the November 16, 1967 decision for the 


reasons that the consideration provided for in the Purchase 


Agreement was grossly inadequate and that the loss- 
sharing provision adopted by the Commission was arbitrary 
and unlawful. The drafting of this complaint required a 
decision as to each point on which Manufacturers Hanover 
would challenge the Commission's Gecision, as well as @ 
formulation of the grounds upon which each such point 
would be challenged. Bader and McAfee spent considerab.e 
time reviewing and revising the complaint. 

In January. 1968, McGraw Grafted an Order to 
Show Cause with a supporting Affidavit for the convening 
of a Three-Judge District Court and for a temporary 
injunction of a sale of the New Haven's assets to Penn 
Central. McAfee and Bader reviewed and revised this Order 
to Show Cause and Affidavit which together with the com- 
plaint was filed on or about January 23, 1968 in the United 


States District Court for the Southern District of New York. 


On January 30, 1968, after entry of an order convening 


a Three-Judge Court, McAfee and Bader attended a hearing on 


the Order to Show Cause at which the preliminary injunction 
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was denied but a schedule was set for the filing of briefs 
on the merits and on the United States’ motion to dismiss for 
want of jurisdiction. 

Apart from filing a memorandum in opposition to 
the United States' motion, McAfee, Bader and McGraw spent 
most of their working time during February and early March, 
1968 preparing Manufacturers Hanover's main brief to the 
Three-Judge District Court. Each wrote significant portions 


of the main brief and spent considerable time editing and 
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rewriting other portions of the brief. McGraw did a sub- 
stantial amount of research on the scope of review and the 
constitutional right to fair compensation. McAfee spent 
considerable time working with the issues involving the 
Grand Central properties. Bader prepared the section of 
the brief dealing with the valuation of other specific 
assets and the valuation of the consideration. The brief, 
in addition to setting forth Manufacturers Hanover's 
position on the adequacy of consideration, also discussed the 
loss-sharing provisions which the Commission had established 
in its November 16, 1967 decision and argued that the 
provisions were unconstitutional since they were designed to 
coerce the bondholder representatives into relinguishing 
their right to challenge the decision in the courts. Near 
the end of this period, substantial time was spent in con- 
ferring with other counsel for the bondholder interests in 
order to coordinate the positions expressed and in proof- 
reading the brief (124 pages-printed), which was filed on 
March 15, 1968. 

In mid April 1968, counsel for Manufacturers 
Hanover were served with the answering briefs of Penn 
Central, the Commission and other parties (which totalled 
well over 300 printed pages). This left counsel with 
approximately two weeks in which to prepare a specific 
reply to the arguments made in the answering briefs. 
McAfee, Bader and McGraw spent almost all of this two-week 
period writing and revising Manufacturers Hanover's reply 
brief (49 pages-printed) which was filed in the Three-Judge 


District Court on May 1, 1968. 


On May 6, 1968, McAfee, Bader and McGraw attended 
a full day of argument before the Three-Judge District Court. 
Bader, with counsel for other bondholder interests, argued 
the position of Manufacturers Hanover. McAfee and McGraw 
had participated in the preparation of the argument and the 
rebuttal. 
Objections before the Reorganization Court 
to Approval of the Commission's November 16, 
1967 Decision 

Pursuant to an order of the Reorganization Court, 
counsel for Manufacturers Hanover prepared formal objections 
to the November 16, 1967 decision, insofar as the decision 
constituted a partial plan of reorganization of the New 
Haven. These objections were filed with the Reorganization 
Court on or about April 22, 1968. On April 29, 1968 McAfee 
attended a hearing in New Haven, Connecticut before the 
Reorganization Court on the objections and stated the 
position of Manufacturers Hanover. 

At the direction of the Reorganization Court, 


hearings were held on May 2 and May 7 and ©, 1968 before 


Judge John Van Voorhis, (a Judge of the New York Court of 


Appeals until his retirement), sitting as Special Master, 

on the nature of the New Haven's rights in the Grand Central 
Terminal properties. McAfee and Bader attended the argument, 
and McAfee made the principal argument for Manufacturers 
Hanover. Subsequently, the Special Master rendered a 
decision as to the nature of the New Haven's rights, but did 


not place a value on the rights. This decisjon found that 


the New Haven's interest in the Grand Central Terminal 
properties was equal to the capitalized value of one-half 
of the excess of the income from the properties over the 
cost of operating Grand Central Terminal. While this 
decision did not find the full value for which Manufacturers 
Hanover had argued, it constituted a substantial improvement 
from the “nuisance value" of $13 million found in the 
November 16, 19€7 decision. McAfee, Bader and McGraw all 
spent considerable time preparing the arguments made before 
the Special Master, who had before him the briefs of the 
parties to the Three-Judge District Court. 

At the direction of the Reorganization Court, the 
Special Master held further hearings from July 8 to July 13, 
1968 on the value of the New Haven's interest. McAfee, Bader 
and McGraw attended daily at both sets of hearings before the 
Special Master. McAfee and Bader spent considerable time 
in connection with the hearings before the Special Master, 
planning the direct evidence they would introduce on behalf 
of Manufacturers Hanover and in interviewing expert witnesses 
in connection with the preparation of such testimony. At the 
July 1968 hearings, Bader, McAfee and McGraw spent consider- 
able time preparing drafts of cross-examination which Bader 
used at the hearing and also in preparing for the oral 
argument which was heard on July 13, 1968. Following these 
hearings, the Special Master rendered a Supplemental Decision 
in which he discussed the evidentiary basis for finding the 


capitalized value of the excess income from the Grand Central 


Terminal properties but did not himself find such a value. 
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Following the hearing before the Special Master, 
McAfee and Bader prepared a supplemental brief (13 pages 
printed) to the Reorganization Court supporting certain of 
the findings of the Special Master but arguing that the 
Special Master had failed to recognize the full value of 
the New Haven's interest in the Grard Central Terminal pro- 
perties. (Copies of all briefs submitted in the Three 
Judge District Court had already been submitted to the Re- 
organization Court). On July 24, 1968, an additional 
supplemental brief to the Reorganization Court (24 pages) 
was filed which discussed in detail the monetary value of 
the interest which the Special Master found the New Haven 
had in the Grand Central Terminal properties. McAfee and 
Bader spent considerable time preparing this brief, which 
explored in depth the valuation evidence which had been 
introduced in the hearings before the Special Master. 

On July 26, 1968, McAfee and Bader attended the 
argument before the Reorganization Court of all points 
relating to the Purchase Agreement and the valuation of 
the New Haven's assets and the consideration to be given 


therefor. Bader argued the position of Manufacturers 


Hanover. 


Hearings on Step Two of the Plan of Reorganization 


As we have noted above, in response to the petition 
of the railroad's Trustees, the Reorganization Court handed 
down Order No. 404, dated October 24, 1966, authorizing the 
Trustees to file a plan of reorganization under §77(d) of the 


Bankruptcy Act with the Interstate Commerce Commission and to 


proceed under §5(2) (da) of the Interstate Commerce Act to 
effect the inclusion of the New Haven into the (then-proposec) 
Penn Central. Order No. 404 upheld the concept of a two-step 
plan of reorganization and directed the New Haven's Trustees 
to proceed with the formulation of the second step in the 
reorganization plan. An appeal from the granting of Order 
No. 404, in which Manufacturers Hanover did not join, was 
taken to the Second Circuit Court of Appeals. In response to 
the decision of the Second Circuit modifying the Reorganiza- 
tion Court's Order No. 404 (378 F.2d 635) the New Haven 
Trustees filed on September 1, 1967, a second step to the 
reorganization plan which proposed forming a holding company 
to receive the consideration to be paid by the Penn Central 
for the New Haven's properties and to distribute debt and 
equity securities of such holding company to various of the 
classes of claimants against the New Haven estate. 

On November 29 and 30, 1967, hearings (the "Step 
Two Hearings") were held before a Commission Hearing Examiner 
in the Biltmore Hotel in New York City on the term of the 
second step of the plan of reorganization of the New Haven. 
McAfee, Bader and McGraw attended both days of this hearing 
and Bader cross-examined Trustee Kirk extensively. Bader 
also moved successfully to strike, as irrelevant, the testi- 
mony of Trustee Smith. Prior to this hearing McAfee, Bader 
and McGraw reviewed the testimony prepared for introducticn 
at the hearing and prepared cross-examination of the wit- 
nesses participating in the hearing. 

At the request of various parties and in light of 


delays in the New Haven Reorganization resulting from the 
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review in two courts of the November 16. 1967 decision, 
the Commission delayed the filing of briefs on Step Two 
of the plan of reorganization until March 25, 1968 for 
the main brief and April 16, 1968 for the reply brief. 

In connection with the writing of these briefs, McGraw 
did considerable legal research on the absolute priority 
rule and the right of the First and Refunding Mortgage of 
the New Haven to be paid in stock of the holding company 
for both principal and interest. John L. Afton, an 
associate of ST&B, researched the right to priority of 


claims for post-bankruptcy interest on pre-bankruptcy tax 


claims and prepared a section of the main brief arguing 


that such claims were not entitled to preferential treat- 
ment. McGraw drafted most of the other points in the main 
prief (26 pages) and the reply brief (11 pages), and Bader 
and McAfee spent considerable time revising and editing 
drafts of the briefs. 


1968 Review of the Commission's Second Supplemental 
Report and Order by the Three-Judge District Court 


and the Reorganization Court SSees 

In decisions rendered on July 10, 1968 and 
August 13, 1968 by the Three-Judge District Court and the 
Reorganization Court, respectively, the November 16, 1967 
decision was disapproved because it failed to provide ade- 
quate compensation for the New Haven's assets. Both courts 
remanded the proceedings to the Commission for a further 
adjudication of the value of the New Haven assets and con- 
sideration which the New Haven should receive. In addition, 


the Three-Judge District Court directed the Commission to 


reconsider its loss-sharing formula in view of the fact/’ 
criticized in the briefs of Manufacturers Hanover, that the 
formula had the effect of penalizing bondholder representa- 
tives for challengirg the November 16, 1967 decision before 
the courts. 

The Three-Judge District Court indicated that the 
New Haven should receive an additional $45 to $50 million 
from Penn Central. The court found that $16.2 million in 
real estate taxes had been incorrectly counted as both 4 
cost of liquidation and as an element of consideration from 
Penn Central, that the New Haven was entitled to one-half 
the capitalized value of the excess income from the Grand 
Central Terminal properties, estimated by the court as at 
least $25 million, that the Commission improperly failed to 
discount the expenses, 4S well as the proceeds, of liquidation 
and that the Commission improperly "rounded-off" by approxi- 
mately $5 million the difference between the value of the 
New Haven's assets and the value of consideration being paid 
by Penn Central. The court also directed the Commission to 
reconsider its valuation of the New Haven's Harlem River 
and Oak Point Yards and of the New Haven's interest in the 
Boston & Providence Railroad. 

The Reorganization Court directed the Commission 
to order Penn Central to take over the New Haven no later 


than December 31, 1968 in order to put an end to the New 


Haven's operating deficits. The court stated that it would 


not authorize borrowings for operations of the New Haven 


after December 31, 1968 since such borrowings would work an 


unconstitutional taking of the security of the New Haven's 
bondholders. The court agreed with most of the valuation 
findings of the Three-Judge District Court and indicated 
that, on remand, the Commission should find additional 
consideration of $33 to $55 million. 

Manufacturers Hanover filed a4 notice of appeal from 
the Crder of the Reorganization Court in order to preserve 
its rights with respect to questions adversely decided by 


the Court. 


Hearings on Remand Before the Commission 


Pursuant to the decisions of the Three-Judge 
District Court and the Reorganization Court, the Commission 
ordered that new hearings (the "Remand Hearings") be held on 
the remand from the two courts snd set October 7, 1968 as 
the first day of such hearing. On September 10, 1968, McAfee 
and Bader attended a pre-hearing conference before a Commis- 
sion Examiner in Washington, D.C. From the time of this con- 
ference until the commencement of the Remand Hearings, McAfee 
and Bader expended considerable time and effort in planning 
the evidence which Manufacturers Hanover would introduce and 
in assisting expert witnesses in the preparation of the state~ 
ments which such experts would make. This required 4 eareful 
study of the decisions of the Three-Judge District Court and 
of the Reorganization Court ané an analysis of the figures 
which could be introduced to supplement the record complied 
before the Special Master. During this period, counsel fer 
Manufacturers Hanover received the new evidence being submitted 


by Penn Central, and a substantial amount of time was expended 
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analyzing this evidence, planning the cross-examination of 
witnesses presenting such evidence and preparing rebuttal 
evidence. 

The hearings on remand were held before Examiner 
Clerman in the Biltmore Hotel in New York City and lasted 
seven full days, commencing October 7, 1968. McAfee and 
Bader attended each day and McGraw attended two days. The 
evenings following hearing days were usually spent preparing 
cross-examinations for the following day and Bader was active 
in cross-examining witnesses and arguing the position of 
Manufacturers Hanover at the hearings. 

On October 22, 1968, Manufacturers Hanover submitted 
its main brief (117 pages) to the Commission. This brief 
argued that Penn Central should be required to take the New 
Haven over immediately and set forth in detail the reasons why 
Penn Central should be recuired to pay considerably more for 
the assets cof the New Haven. McAfee, Bader and McGraw all 
wrote substantial sections of this brief and spent considerable 
time revising various parts of the brief. After this brief was 
filed with the Commission on October 22, 1968, a reply brief 
(87 pages) to the arguments of other parties was filed, as 
required by Commission order, on October 29, 1968. Because of 
the lengthy arguments of Penn Central and other parties, this 
reply brief required a substantial effort in which McAfee, 
Bader and McGraw worked many nights in order to reply to the 
main arguments of other parties within the limited time 


allowed. 


Proceedings Arising from the Requirement of 
Immediate Inclusion in the Commission's 


Remand Decision 

On December 2, 1968, the Commission announced 
its decision dated November 25, 1968 (the "Remand Decision") 
by which Penn Central was ordered to acquire the New Haven 
no later than December 31, 1968, even if proceedings on the 
amount of consideration to be paid therefor were still in 
progress and the consideration to be paid under the Purchase 
Agreement was revised upwards. The Commission found that 
the Mew Eaven's interest in the Grand Central Terminal 
Properties was worth approximately $28 million, that the New 
Haven was entitled to $14.6 million of the $16.2 million for 
real estate taxes vhich had been counted both as expenses of 
liquidation and as part of the consideration to be received 
from Penn Central, that the consideration to the New Haven 
shoulda be increased to reflect the discounting of both re~- 
ceipts and expenses of liquidation and that the New haven 
should receive additional amounts for its interest in the 
Boston & Providence Railroad. The Commission, however, 
introduced two new discounts--for abandonment delays and 
for an assumed bulk sale-- in the aggregate amount cf 
approximately $22 million. Application of these discounts 
left a new liquidation value of $140.6 millicn to which 
an additional $5 million was added for loss sharing. Thus, 
the Remand Decision effected a substantial-~but inadequate-~ 
increase in the amount to be received by the New Haven. 

McAfee, Bader and McGraw carefully reviewed the 


Remand Decision and considered the position which Manufacturers 
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Hanover should take with respect to the decision. Pursuant 
to an order of the Reorganization Court, counsel for fanu- 
facturers Hanover on December 16, 1968, filed a brief with 
that Court (91 pages) which argued that Penn Central should 
be required to take over the New Haven and that the consid- 
eration provided for in the Remand Decision should be 
increased substantially. McAfee, Bader and McGraw were 
compelled to work long hours to prepare this brief since 
the Court could allow but little time for the preparation 
of a brief in view of the need for prompt action. Formal 
ebjections to the Remand Decision were also filed on behalf 
of Manufacturers Hanover on December 16, 1968. 

On December 29, 1968, McAfee, Bader and McGraw 
attended a hearing before the Reorganization Court on the 
take-over aspects of the Remand Decision. Bader argued 
that Penn Central should be required to take over the New 
Haven no later than December 31, 1968, as the Remand Decision 
had directed. The question of the adequacy of the considera- 
tion was deferred for further consideration. On December 23, 
1968 Bader participated with other counsel, in connection 
with ea further hearing before the Reorganization Court on 
the form of the order requiring Penn Central to take over 
the New Haven and at that conference the terms of the 
take-over order were hammered out. 

On December 24, 1968, McAfee, Bader and McGraw 
attended a hearing before Judge Edward Weinfeld in the United 
States District Court for the Southern District of New York 
on an Order (obtained by Penn Centrai) to Show Cause why 


enforcement of the order of the Reorganization Court requiring 


Penn Central to take over the New Haven by December 31, 
1968 should not be enjoined. At this hearing the parties 
were given until December 27, 1968 to submit a brief in 
opposition to Penn Central's motion. Not knowing how 
quickly the Court would desire to decide Penn Central's 
motion, McAfee, Bader and McGraw had prepared a short 
memorandum in opposition to Penn Central's motion by 
December 24, 1968. In view of the time given the parties 
to oppose Penn Central, this memorandum was not submitted 
and was enlarged on December 26, 1968. On December 27, 196 
Manufacturers Hanover submitted a memorandum (30 pages) 
set forth in detail why Penn Central's motion should be 
denied. The motion was denied and Penn Central acquired 
New Haven at midnight, December 31, 1968. 
Proceedings to Review the Adequacy of Consideration 
Provided for by the Commission's Remand Decision 

Once the crisis of the continuation of the New 
Haven's operations had been resolved, Manufacturers Hanover, 
as well as other bondholder representatives, proceeded to 
obtain review of the amount of consideration provided for by 
the Remand Decision. (The Reorganization Court's order 


requiring Penn Central to take over the New Haven specifically 


provided that the price to be paid by Penn Central was left 


open. ) 
In late December 1968, McGraw drafted an Order to 
Show Cause for the convening of a three judge District Court. 


McAfee and Bader reviewed and revised this Order to Show Cause 
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with its supporting Affidavit. McGraw also spent sub- 


stantial time drafting a new complaint for a new three 

judge District Court action. This took substantial time 
since it required a determination of the issues Manufacturers 
Hanover would raise and a formulation of the position Manu- 
facturers Hanover would take with respect to such issues. 
McAfee and Bader spent considerable time reviewing and revis- 
ing this complaint. The complaint was filed on December 31, 
1968 and on that date McAfee appeared before Judge Edward 
Weinfeld in the United States District Court for the 

Southern District of New York in order to have Judge 

Weinfeld sign an Order to Show Cause for the convening 

of a three judge District Court. On January 3, 1969, a 
hearing, attended by McAfee, Bader and McGraw, on the con~ 
vening of the three judge Court was held, and dates were 

set for the filing of briefs by all parties. 

In February, 1969 Penn Central moved to consoli- 
date its action for a etay of the Reorganization Court's 
inclusion order with the Three Judge District Court actions 
brought by bondholder representatives for a review of the 
Remand Decision. Counsel for Manufacturers Hanover prepared 
a memorandum in opposition to this motion, which was sub- 
mitted jointly by all bondholder representatives. On 
February 18, 1969, McGraw appeared in the United States 
District Court for the Southern District of New York in 
order to have Penn Central's motion referred from the 


regular motion part to the Three Judge District Court. 
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McAfee, Bader and McGraw spent most of the spring 
of 1969 preparing briefs to the three judge District Court 
and to the Reorganization Court. By order of the Reorganiza- 
tion Court the briefs submitted to the Three Judge District 
Court were $ t to the Reorganization Court. 

Manufacturers Hanover's main brief to both courts 
was filed on January 17, 1969. This brief (107 pages) was a 
substantial revision of an earlier brief which had been sub- 
mitted to Judge Anderson in December, 1968. McAfee, Bader anc 
McGraw spent a great amount of time drafting and revising this 

The brief contained the basic attack of Manufacturers 
Hanover cn the valuation errors which Manufacturers Hanover 
maintained had been committed. 

On February i9, i969 Manufacturers Hanover submitted 
its answering brief (42 pages) to both courts. McAfee, Bader 
and McGraw had all drafted portions of this brief and had spent 
considerable time editing and revising portions of the brief. 


The brief replied to arguments advanced in the main brief of 


Penn Central and in the briefs of other parties. The principal 


attack upon the position of Manufacturers Hanover and of other 


bondholders was made by Penn Central and the Commission in the 
February, 1969 answering briefs. Accordingly, counsel for 
Manufacturers Hanover went to considerable lengths to reply 

to these arguments in its reply brief dated March 14, 1969. 
McAfee, Bader and McGraw spent substantial time reviewing the 
arguments made by Penn Central and the Commission, and in 


drafting and revising portions of the reply brief (109 pages). 
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for oral argument 
1969. McGraw and some time preparing 
h McAfee, 


substantial time attending conferences with other bo 


representatives. At the argument before 


2, 1969 hearing (as opposed to 
1) was devoted largely to Step 
Reorganization, some 
of consiceration 
The argument before the three judge District 
held on i 1969, McAfee, Bader and 
McGraw all attended the argument, and Bader argued for 
Manufacturers Hanover. 
Further Hearings before the Reorganization 
Two of the Plan of Reorganization 
The Reorganization Court, following the Remand 
Decision, directed that objections to all phases of the 
Remand Decision be filed on December 16, 1968, and subse- 
quently directed that separate briefs be filed setting 
forth the parties' positions on Step Two of the Plan of 
Reorganization. Accordingly, the objections which Manufacturers 
Hanover filed on December 16, 1968 included objections to cer 
tain provisions of the Plan of Reorganization. On February il, 
1969, Manufacturers Hanover filed its main brief (29 pages) on 


Step Two of the Plan of Reorganization. This argued that the 


First and Refunding Mortgage of the New Haven should be paid in 


holders of the New 


New 


taxes was not 


1969, Manufacturers Hanover filed a 
length) to the positio 
Plan of Reorganiza 


Bader and McGraw working 


disallowing the two discounts 
remand decision and making furthe 
aspects of the remand decision s0 4s 


to increase the consideration required to be paid by $30 


million and also recognized the merits of the bondholders’ 


in the Commission's valuation f the Penn Central 
stock. As part of its decision, the Reorganization Court 
airected the Cormission to recalculate certain discounts. 
Commission counsel rejected an offer by Bader to meet with 
him and representatives of other bondholder interests and 
of Penn Central in an effort to resolve 
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n decisions of the 
the Three-Judge Court, in view of 
questions arising out of the fact that 
Judge Court was reviewable on direct appeal to the 
Court while tl! c eorganization Court was subject 
Circuit and review by the 
only by writ of certiorari. Consideration was also 
sxrocedure for bringing up the Fifth Supplemental 
Report and 0 for review, since this was not part of the 
record before either the Reorganization Court or the Three- 
Judge Court. 
On July 17, 18 and 21, 1969, McAfee worked with 
counsel for bondholder interests on 4 memorandum to 
Three-Judge Court on the form of its decree, which was filed 


on July 22, 1969, and on July 24, 25, 29 and 30 on rther 


memorandum to that Court dealing with the discoun 
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which was filed under date of August 1, 1969, 

On Ausust 28, 1969, the Reorganization Court filed 
its decision on Step II of the Plan of Reorganization and 
also its final order on the Plan of Reorganization as set 


forth in the Commission's Fourth Supplemental Report. 


Appeals to the Supreme Court with 


Respect to the Valuation Questions 


Bader and McAfee participate 


26, 1969, Notices 


from 
order of August 10, 1968 and Penn Ce 
had noticed an t lL from the Reorganization Court's order of 
December 24, i 2ctir immediate inclusion.) On 
September ll, 6 snal decree of the Three-Judge Court 
was entered. 

Commencing in late Augus McAfee and Bader began 
work on t¢! uri icti statement for the United States 
Supreme 
Court and Bader continued research on the 


consolidating the appeals from the orders of the Reorganiza~ 


tion Court and the Three-Judge Court. In September 1969, 


agreement was reached among counsel for all interested parties 


that all appeals from the Second Circuit snould be consolidated. 
Bader and McAfee prepared a Notice of Motion and Affidavit to 
accomplish this end and an oréer in accordance with this 
agreement was entered on September 7, 1969 which incorporated 
the subsequent agreement that the consolidated appeals should 
be separated into appeals dealing with Step I issues and 
appeals dealing with Step II issues. On October 9, 1969, 


Manufacturers Hanover and other bondholder interests filed a 


both the petition and the 
isdictional statement and reviewed the fin 
work conti 
and November, 1969. 


responsibility for pre- 


printing th Lp i decisions, which totaled 
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Court, 


em up to date on the s&s 
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wae 


to the bondheo 


] McAfee attencec 


in the payment of dividends by Penn Central. Mc& 


and other counsel cn May 


onference was scheduled 


McAfee and Bader reviewed the decisi 
in preparation for the 
Court on July 14, 


of Trustee Smith tc intervene in the 


tion proceedings and for authority to withdraw moni 


the Registry of the Court. McAfee and 


‘ 


preliminary work on the position to be taken by Manufactu 


the proceedings before the ke 


Hanover in pr 


_ - 
remanc. In 


cn 


on the status of the New Haven claims in view of the 


bankruptcy of Penn Central. Henry tandan, another 
of ST&B and a specialist in bankruptcy matters, @1lso par- 


ticipated in this research. 
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requested the pesi 


ané reviewed 


y were received. 


hat Manufacturers Hanover would support the 
osition filed by Trustee Smith. Bader and 
ee, after reviewing the “Gold Bond" mortgage of Central, 
prepared a response to fe statement of position filed by 
Manufacturers Hanover, of the Central's Gold 
Bond mortgage. Durinc hi Ly ager was also attempt 
ing to es isi it's rig! to collect the costs 
allowed on 
‘tates Government 
letters with the Solicitor Generai's office regarding the 
same. 
In October 0, McAfee, Bader and Burck commenced 
Grafting a statement in response to the positions taken by 
he Interstate Commerce Commission and the Penn Central 
trustees, in preparatic: f-. the adjourned hearing before 
the Reorganization Court. The statement of position of 
Manufacturers Hanover was finally served and filed on 
November 9, 1970, ana McAfee and Bader appeared at the 
hearing on November 18, 1970. 


Burck continued researcen through December on 4 


brief in support of the statements of position filed by 


Manufacturers Hanover and the memorandum was drafted and 


revised by McAfee, Bader ana Burck during the latter part 
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er, when it was filed. Commencing in January of 19715 


Bader and Burck commenced work on a reply brief dealing 


particularly with the briefs filed by the Penn Central trustees 


T.C.€. 

The reply brief (15 page) was completed on January 26 

filed on January 27, 1971. McAfee, Bader and Burck 

the hearing before the Reorganization Court on 
February 9, 1971 and Bader argued briefly in support of the 
position of Manufacturers Hanover. 

In March, 1971, Burck drafted a proof of claim against 

Penn Central for the balance due on the costs on appeal allowed 


by the Supreme Court. 


